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A decision of no little importance has been 
rendered by the Supreme Court of the United 
States in reference to the power of States to 
tax foreign corporations doing business within 
their limits. People v. Roberts, 19 S. C. 
Rep. 58. The decision was rendered in a 
case instituted against the comptroller of the 
State of New York to vacate an assessment 
made on the capital of a large western drug 
house having a branch in New York city. 
The validity of the New York law was sus- 
tained by the supreme court in affirmance of 
the decision rendered below. Judge Shiras, 
who announced the decision of the court, said 
that the law was settled that a State might 
impose such conditions for permitting a for- 
eign corporation to do business within its 
limits as it might deem expedient, and that it 
might make the grant dependent upon the 
payment ofa specific license tax or a sum 
proportioned to the use of its capital used 
within the State, and that this did not consti- 
tute a discrimination against the products of 
other States. It may be of interest to notice 
that a dissenting opinion was rendered by 
Judges Harlan and Brown, who said that the 
former decisions of the court had been uni- 
form against State laws which favored domes~ 
tic firms, corporations or persons as agains® 
those from other States, and that if each State 
set up a system of special taxes on these out- 
side bodies, then it would in the aggregate 
amount to a sort of protective tariff system, 
thus doing away with the freedom of trade 
within the United States. 
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In 1895, the legislature of Illinois passed 
an act known as the ‘‘Torrens Land Title 
Act,’’ which had for its object a reform in 
the system of registration of land titles. This 
act was thereafter declared by the supreme 
court of that State unconstitutional because 
of one of its essential features in conferring 
judicial powers upon a ministerial officer. 
See 43 Cent. L. J. 437. 

Thereafter a new act was framed remedy- 
ing the fault discovered by the courts, and 
this act has just passed in review before the 
Supreme Court of Illinois, who declare it 








constitutional. People v. Simons. The 
exact points of law incidentally decided in 
the case, are that judicial power is the power 
which adjudicates upon and protects the- 
rights and interests of individual citizens, 
and to that end construes and applies the 
laws; but the term does not apply to those 
cases where judgment is exercised as incident 
to the execution of a ministerial power, such 
action being known as quasi-judicial ; that the 
power of the legislature to change the rules 
of property, touching ownership, alienation, 
inheritance, descent, distribution or registra- 
tion, whether affecting existing rights or as 
applicable to rights subsequently acquired, 
or to future litigation, so long as such rules 
of property sought to be established are im- 
partial and uniform in their application, is 
practically unrestricted ; and that acts of the 
legislature having elements of limitation, and 
capable of being so applied and administered, 
although the words are broad enough and do, 
literally read, strike at the right itself, should 
be construed to limit and control the remedy ; 
as such they are valid, but as weapons de- 
structive of vested rights, they are void, and 
such force will be given the acts as the legis- 
lature could endow them. 

The recent case of State of Ohio v. Guil- 
bert, 47 N. E. Rep. 551, wherein the Su- 
preme Court of Ohio held unconstitutional a 
statute of similar character, was cited by 
counsel for the appellant in this case in sup- 
port of their contention. The Ilhnois court, 
however, says that they have given the Ohio 
case careful consideration, and that with its 
conclusion, viz., that the Ohio statute is un- 
constitutional, they agree, but that what was 
said in argument cannot be adopted as appli- 
cable to this case. The main ground upon 
which the Ohio decision rests, they say, 
is that the statute, in providing for the 
initial registration, attempts to give juris- 
diction to the court without service of 
summons, and this, it is held, falls short of 
that due process of law guaranteed by 
the constitution. The only notice which that 
act required was to be given by the applicant 
himself, and in the application it was unnec- 
essary to name any person claiming an ad- 
verse interest, as party defendant. On the 
other feature of the case, viz., as to what con- 
stitutes the exercise of judicial power, the 
opinion is not clear. In the reasoning on 
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that point Judge Cooley’s definition of judi- 
cial power is adopted, which we have seen 
does not serve to distinguish between such 
quasi-judicial powers as may be properly ex- 
ercised by executive or ministerial officers and 
those powers which belong solely to the judi- 
cial department. 








NOTES OF IMPORTANT DECISIONS. 


BANKS AND BANKING—DEPOSITORS—INSOLV- 
ENCY.—In State Savings Bank v. Foster, 76 N. W. 
Rep. 499, decided by the Supreme Court of 
Michigan, a bank gave its certificate of deposit to 
another bank, and in consideration therefor was 
allowed to draw on the payee bank for the same 
amount. It drew in excess of this sum, and gave 
another certificate of deposit for the excess. It 
was held ihat the certificates were not entitled to 
a dividend of moneys collected by the receiver of 
the former bank from its stockholders, the trans- 
action resulting in their issuance not being a de- 
posit, within 3 How. Ann. St., § 3208e5, making 
bank stockholders liable to depositors to the 
amount of their stock. Montgomery, J., dis- 
sented. 





ANIMALS — QUARANTINE LAW — CONTAGIOUS 
DIsEASES—DAMAGES.—In Croff v. Cresse, 54 Pac. 
Rep. 558, it was held by the Supreme Court of 
Oklahoma that one who drives, leads, moves, 
drifts, ships, transports, or causes to be driven, 
led, moved, drifted, shipped, or transported cattle 
from a district known to him to be a district in- 
fected with contagious or infectious diseases of a 
malignant character, and liable to be communi- 
cated or conveyed, against which the officers of 
the United States and of the territory have quar- 
antined, into a protected area within the territory, 
after he has been notified not to do so, and with 
full knowledge of the law, is liable for all dam- 
ages which may thereafter result from the effect 
of any contagious disease communicated by such 
cattle to other cattle within the protected area, 
regardless of whether he had actual knowledge of 
the fact that such cattle were affected or infected 
with such contagious disease at the time he drove 
them across the quarantine line; and one who 
drives, leads, moves, drifts, ships, transports, or 
causes to be driven, led, moved, drifted, shipped, 
or transported such cattle from an infected dis- 
trict into a protected area, and places them in the 
pasture of another, where other cattle are run- 
ning, and such other cattle take such contagious 
disease and die, such party is liable for all dam- 
ages occasioned by the loss of such cattle, even 
though he had no actual knowledge that the cat- 
tle which he placed in the pasture were affected 
or infected with a contagious disease. 





ACCIDENT INSURANCE — CAUSE OF DEATH— 
DEATH BY GUNSHOT WOUND INFLICTED BY ROB- 





BER.—Two recent cases on the subject of accident 
insurance are of special interest. Carnes v. Iowa 
Traveling Men’s Assn., 76 N.W. Rep. 683, decided 
by the Supreme Court of Iowa, and Railway 
Offfcials & Employees’ Accident Assn. v. Drum- 
mond, 76 N. W. Rep. 562, decided by the Supreme 
Court of Nebraska. In the last mentioned case it 
appeared thatan accident insurance policy con- 
tained a clause insuring against injury ‘‘inflicted 
by external, violent and accidental means,” and 
excepted cases where the injury ‘‘results from the 
intentional acts ofthe insured or any cther per- 
son.” Death resulted from a gunshot wound in- 
flicted by a robber. It was held that whether 
the wound was accidentally or intentionally in- 
flicted, being a matter of inference from equivocal 
circumstances, the jury were properly instructed 
that the plaintiff could recover unless the shooting 
of the assured was the robber’s intentional act. 
In the Iowa case it was held that if the death of 
an insured be caused by his taking more morphine 
than he intended, his beneficiary may recover on 
a policy of insurance against death ‘from an ac- 
cidental cause,’’ but that if the death were caused 
by the insured taking morphine, knowing at the 
time how much he was taking, but not knowing 
that such an amount would cause death, his ben- 
eficiary could not recover on such a policy. The 
court said in part: ‘There is nothing in the 
evidence or surrounding circumstances pointing 
to suicide, and, as every one is supposed to be 
endowed with the instinct of self-preservation, he 
will be presumed not to have voluntarily ended 
his life. Insurance Co. v. McConkey, 127 U.S. 661, 
8 Sup. Ct. Rep. 1360; Cronkhite v. Insurance Co., 
75 Wis. 116, 43 N. W. Rep. 731; Mallory v. Insur- 


vance Co., 47 N. Y. 52; Freeman v. Insurance Co., 


144 Mass. 572, 12N. E. Rep. 372; Insurance Co. 
v. Wiswell (Kan. Sup.), 44 Pac. Rep. 996. Seel 
Am. & Eng. Enc. Law, 331. He must then have 
either taken more morphine than he intended, or 
taken what he intended and misjudged its effects. 
If he took more than he intended—that is, intended 
to take one or two quarter grains, and by mistake 
or inadvertance took much more—this was ac- 
cidental, and, if death was so caused, the ben- 
eficiary is; entitled to recover. But suppose he 
took just the amount of morphine he intended, 
and misjudged the effect it would produce, may 
death so occasioned be said to result from an 
accidental cause? Webster defines ‘accidental’ as 
‘happening by chance or unexpectedly; taking 
place not according to the usual course of 
things’—and an ‘accident,’ as ‘‘an event that 
takes place without one’s foresight or expectation ; 
an undesigned, sudden, and unexpected event, 
chance ; contingency. Such unforeseen, extraord- 
inary, extraneous interference as is out of the 
range of ordinary calculation.’ It is defined in 
Paul v. Insurance Co., 112 N.Y. 472, 20 N. E. 
Rep. 347, as the ‘happening of an event with- 
out the aid and design of a person, and which is 
unforeseen.’ See valuable notes to this case in 8 
Am. St. Rep. 763. In McGlinchey v. Casualty Co., 
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80 Me. 251, 14 Atl. Rep. 13, itis said: ‘The deti- 
nition of ‘‘accident’’ generally assented to is an 
event happening without any human agency, or, 
if happening through human agency, an event 
which, under the circumstances, is unusual, and 
not expected, to the person to whom it happens.’ 
Bouvier thus defines ‘accident:’ ‘An event 
which, under the circumstances, is unusual 
and unexpected by the person to whom it 
happens. ‘The happening of an event with- 
out the concurrence of the will of the per- 
son by whose agency it was caused; or the 
happening of an event without human agency.’ 
The courts have frequently defined accident, and 
an examination of the authorities indicates but 
little difference of opinion. See Lovelace v. As- 
sociation (Mo. Sup.).28 8. W. Rep. 877; Supreme 
Council v. Garrigus (Ind. Sup.), 3N. E. Rep. 818; 
1Am.& Eng. Enc. Law, 291. It will be observed 
that this policy insures against death from an ac- 
cidental cause, and not an accidental death. Itis 
possible that, under the definitions referred to, the 
death of Carnes was accidental, but if he took the 
amount of morphine intended, and a result not 
anticipated occurred, then the cause of his death 
was not accidental, for he intended to do the very 
thing he did. The morphine was, under the cir- 
cumstances, taken by design. The result only 
was unforeseen — unintended. This distinction 
was recognized by Judge Dyer in Barry v. Asso- 
ciation, 23 Fed. Rep. 712, who, in charging the 
jury, said: ‘The term ‘“‘accident’’ is here used in 
its ordinary, popular sense, and in that sense it 
means happening by chance—unexpectedly ; tak- 
ing place not according to the usual course of 
things, or not as expected. In other words, if a 
result is such as follows from ordinary means vol- 
untarily employed, ina not unusual or unexpected 
way. then, I suppose, it cannot be called a result 
effected by accidental means. But if, in the act 
which precedes the injury, something unforeseen, 
unexpected, unusual, occurs, which produces the 
injury, then the injury has resulted from the 
accident or through accidental means.’ See Jd. 
131 U. 8. 100, 9 Sup. Ct. Rep. 755. In 3 Joyce, 
Ins., sec. 2863, quoting from Clidero v. Insurance 
Co., 29 Scot. L. R. 303, it is said that ‘a person 
may do a certain act, the result of which act may 
produce unforeseen consequences, and may pro- 
duce what is commonly called ‘‘accidental” death, 
but the means are exactly what the man intended 
to use, and did use, and was prepared to use. The 
means were not accidental. but the result might 
be accidental.’ See also Accident Co. v. Carson 
(Ky.), 30S. W. Rep. 879. Now, it is impossible 
to say, from the evidence, whether Carnes took 
more morphine tablets than he intended to take, 
or whether he took just what he did intend, and 
misjudged their effect. Death might have been 
occasioned in either way, and one is as likely as 
the other. Under such circumstances, can it be 
left to the jury to guess which? The burden of 
proof was upon tbe plaintiff to show that death 
resulted from an accidental cause, and, the evi- 





dence leaving this unestablished, she failed to 
make out acase. It is said, however, that death 
will be presumed to have resulted from accident, 
and that the burden of proof is upon the defend- 
ant to show the contrary. But an examination of 
the cases does not sustain this contention. They 
go no further than to hold that, where the insured 
has introduced evidence tending to show an injury 
to be the result of an accident, the burden of proof 
is on the insurer to establish as a defense that the 
insured was within some exceptions of the policy. 
See Hess v. Association (Mich.), 70 N. W. Rep. 
460; Badenfeld v. Association, 154 Mass. 77, 27 N. 
E. Rep. 769; Association v. Wiswell (Kan. Sup.), 
44 Pac. Rep. 996. The plaintiff wholly failed to 
prove the cause to have been accidental, and this 
will be presumed.”’ 





CHATTEL MORTGAGE—DESCRIPTION OF PROP- 
ERTY—PAROL EVIDENCE.—In Baldwin v. Boyce, 
decided by the Supreme Court of Indiana, it ap- 
peared that a chattel mortgage described property 
consisting of restaurant furniture and fixtures as 
situated ata certain number on a certain street, 
without stating the town or city where the street 
was located. Itis stated, however. that the mort- 
gagor was of a certain county in the State; that 
the property was in her possession, where it was 
to remain until the maturity of the note; and tbat 
the security was executed at M, and payable ata 
bank in that city. The instrument showed it was 
acknowledged in said county, of which M was the 
county seat. The mortgage was recorded within 
ten days after its execution, and before the sale of 
the property to defendant. It was held that the 
property was bound by the mortgage, in the bands 
of defendant, a purchaser, since the description 
was sufficient to have put him on inquiry as to its 
location. The court said in part: ‘I'he princi- 
pal question discussed, pro and con, by counsel for 
the respective parties, relates to the sufficiency of 
the description of the property as described in the 
mortgage. It is insisted by appellee that the de- 
scription of the chattels covered by the mortgage 
is not so sufficiently definite or certain as to au- 
thorize the enforcement of the lien against the 
property in the hands of appellee, who, it is said, 
is a purchaser thereofin good faith. Appellee 
virtually concedes that, if the instrument con- 
tained anything by which the property might be 
identitied, then, in that event. it might be held 
sufficient. The insistence is that the instrument 
states but one thing that would, if certain, afford 
means of identification, and thatis that the mort- 
gaged goods are situated at‘No. 313 East Main 
street,’ but as to where ‘East Main street’ is lo- 
cated, itis asserted, is left wholly indefinite by 
the mortgage. The rule is well settled in this 
jurisdiction, as well as elsewhere, that the descrip- 
tion in a chattel mortgage must be reasonably cer- 
tain, and a description of the property which will 
enable third persons, aided by the inquiries which 
the instrument itself indicates or suggests, to 
identify the mortgaged property, is sufficient. 
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The rule asserted by the ancient maxim of the 
law, ‘Certum est quod reddi potest’—‘that is certain 
which can be rendered certain’—is applicable to 
the description in a chattel mortgage. The law 
properly permits parol evidence to be employed, 
not to furnish the description, but to aid, if pos- 
sible, the description givenin the mortgage, in 
the identification of the mortgaged property. In 
support of the doctrine above asserted, see Burns 
v. Harris, 66 Ind. 536; Tindall v. Wasson, 74 Ind. 
495; Duke v. Strickland, 43 Ind. 494; Ebberle v. 
Mayer, 51 Ind. 235; Bank v. Brown, 112 Ind. 474, 
14N. E. Rep. 358; Buck v. Young, 1 Ind. App. 558, 
27 N. E. Rep. 1106; Koehring v. Aultman, Miller 
& Co..7 Ind. App. 475, 34 N. E. Rep. 30; 5 Am. 
& Eng. Enc. Law (2d Ed.), 956. Cobbey, Chat. 
Mort., section 188, states the rule as follows: -The 
general rule seems to be that, as between the par- 
ties, any description is good if the parties at the 
time knew and understood what the mortgage 
covered; that as to third parties, where the prop- 
erty intended to be mortgaged was identified at 
the time,any description which points out the 
particular property, or suggests inquiries by which 
it can be identified outside of the instrument, is 
good against the world. If part or all of the de- 
scription is erroneous, it is only to be rejected, as 
invalidating the mortgage, when it is so mislead- 
ing as not even to suggest the property intended 
to be mortgaged; and. if part of the property can 
still be identified, it is good as to that part.’ Ap- 
plying the principles to which we have referred 
to the mortgage in the case at bar, and testing it 
thereby, we are of the opinion that the descrip- 
tion therein must be held sufficient. The descrip- 
tion of the property is mainly assailed by the ap- 
pellee upon the ground that the location thereof 
is rendered uncertain or indefinite, for the reason 
that the instrument omits the name of the place 
where the designated street is sitiated. As a gen- 
eral rule, it is true that the location of the mort- 
gaged chattels ought to be given in the mortgage; 
still, as iocation serves only as an element or feat- 
ure of identification, its omission is not neces- 
sarily fatal, if the property is otherwise sufficiently 
described. 

‘*We cannot concur, however, in the contention 
of counsel for the appellee that the omission in 
the mortgage of the particular town or city, 
wherein the designated street is situated, renders 
the description of the property, as otherwise fur- 
nished by the instrument, insufficient. The claim 
of the appellee, that the failure to give the name 
of the town or city in which East Main street may 
be found leaves the instrument without any other 
circumstances or means to identify the property, 
is not supported by the facts. The mortgage. as 
heretofore said, states that the chattels mortgaged 
consisted of restaurant and hotel furniture and 
fixtures, located in and about the first, second and 
third stories, at No. 313 East Main street. It 
further discloses that the mortgagor was of Dela- 
ware County, Ind., and that the property was in 
her possession, and that she was to retain the pos- 








session and use of the same until the maturity of 
the note secured. It was further recited therein 
that the note secured thereby was executed by the 
mortgagor to the mortgagee at Muncie, Ind., and 
was made payable ata designated bank in that 
city. It was further shown by the instrument 
that it was acknowledged before a notary of Del- 
aware county, Ind.. of which, as it is well known, 
the city of Muncie is the county seat; and an ex- 
amination of the public records would have shown 
that it was recorded in the recorder’s office of that 
county. It must be evident that all of these cir- 
cumstances and means, which the instrument itself 
discloses, and which, at least, may be said to be 
suggestive ofthe place where the property, at the 
time of the execution of the mortgage, was located, 
were sufficient to have put an ordinarily prudent 
person upon inquiry relative to the particular situs 
of the chattels mentioned and embraced in the 
mortgage. Itis manifest, also, we think, that, 
aided by such inquiry, the situation of such chat- 
tels could have been easily ascertained. Certainly, 
a proper inquiry, under the facts would have de- 
veloped that the street mentioned in the instru- 
ment was in the city of Muncie, Delaware county, 
Ind. The rule is elementary that, where a person 
has knowledge of facts sufficient to put him upon 
inquiry. he is chargeable with the knowledge of 
all matters which he could have learned by reason- 
able inquiry. Viewed in any light presented by 
the facts and circumstances of the case, it must be 
evident that the description of the property in 
question was sufficient to have identified it upon 
reasonable inquiry. The mortgige was duly re- 
corded, and was notice to all, and the appellee is 
bound by it, regardless of the fact that he may 
not have had actual knowledge of its existence 
at the time he purchased the property. Ross v. 
Menefee, 125 Ind. 432; Koehring v. Aultman, Mil- 
ler & Co., supra. 





CONSTITUTIONAL LAW—INTERFERENCE WITH 
INTERSTATE COMMERCE — CONVICT- MADE 
Goops.—It is held by the Court of Appeals of 
New York, that Laws 1896, ch. 931, making it a 
misdemeanor to sell or expose for sale goods made 
in any prison, without labeling them ‘-Convict- 
Made,”’ with the year and name of the prison, as 
applied to articles made without the State, vio- 
lates Const. U. 8. art. 1, § 8, subd. 3, empowering 
congress to regulate commerce among the States. 
Parker, C. J., and Bartlett, and Haight, JJ., dis- 
sent ina vigorous opinion. From the long and 
exhaustive opinion of the court by O*Brien, J., 
we extract the following: ‘It is entirely safe to 
assert that no court has yet invoked the police 
power to justify a statute, the purpose of which 
was to enhance the wages of labor in certain fac- 
tories, by suppressing, through the agencies of 
the criminal law, the sale of competing products 
made in prisons. If the wages of labor in a few 
factories producing goods such as are also made 
in prisons may be regulated by the police power, 
there is no reason why that power may not be 
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used to regulate the rewards of labor in any other 
field of human exertion. That all legislation of 
this cbaracter, with this end in view, which sub- 
jects the individual to criminal prosecution unless 
he will comply with regulations in the sale of such 
goods that are intended to depress their value or 
demand in the market, is in violation of the con- 
stitution, cannot be doubted. It would be trifling 
with the constitution to attempt to uphold this 
law on the ground that all producers or vendors 
of goods may be required to tell the truth con- 
cerning them, both as to their quality and the 
means by which or the place where they were 
manufactured. A knowledge of the truth con- 
cerning the origin of every article of property 
whieh is the subject of sale, trade, or commerce 
cannot be essential to the public welfare; and, 
even if it was, the law could be effective only 
when applied to all property alike, and not lim- 
ited to articles made in certain places, and by a 
certain class of workmen. Any attempt to carry 
the police power to such an extent as to require 
the owner of an article of property kept for sale, 
such as a scrubbing brush, to label it with the his- 
tory of its origin, and to indicate the place where 
it was made, and the class of workmen that pro- 
duced it, and to enforce such regulations by the 
aid of the criminal law, must be regarded as an 
inexcusable and intolerable invasion of the rights 
and liberty of the citizen. ‘There is nothing in the 
character or effect of prison labor to justify such 
legislation. The health and welfare of convicts is 
a subject peculiarly within the functions of gov- 
ernment. The State, in order to carry out the 
purposes of punishment, must employ them at 
some useful labor. Whatever it may be, their 
work must in some degree come into competition 
with the labor of others. Itis not at all likely 
that this result ever had, orcan have, any material 
or perceptible influence on wages. But, even if it 
had, the welfare of the convicts and the interests 
of the taxpayers are proper subjects for consid- 
eration. 

‘“The question is reduced to the simple inquiry 
whether the legislature, under the guise of the 
police power, can regulate the labor by price of 
depressing, through the penalties of the criminal 
law, the price of goods in the market, made by 
one class of workman, and correspondingly en- 
hancing the price of goods made by another class. 
If the statute does not tend to produce that result, 
there is no reason or existence, and it would bea 
useless and arbitrary interference with the liberty 
of the individual without any possible reason or 
motive behind it. The law is now defended upon 
the ground that it was intended to accomplish, 
and in fact does tend to promote, that very result. 
If the police power extends to the protection of 
certain workwen in their wages against the com- 
petition of other workmen in penal institutions, 
why not extend it to other forms of competition? 
Why not give the workman who has a large family 
to support some advantage over the one who has 
no family at all? Why not give to the old and 








feeble a helping hand by legislation against the 
competition of the young and the strong? Why 
not give to the women, the weaker sex, who are 
often the victims of improvidence and want, a pref- 
erence by statute over the men? Why confine 
such legislation to scrubbing brushes and like 
articles made in prisons, when multitudes of men 
engaged in farming, mercantile pursuits, and al- 
most every vocation in life are struggling against 
competition? Ifthe statute now under considera- 
tion isa valid exercise of the police power, Il am 
unable to give any reason why the legislature may 
not interfere in all the cases [ have mentioned to 
help those who need help at the expense of those 
who do not. 

“Tt would be difficult to give any satisfactory 
reason, legal, moral, or economic, why a person 
who happens to be confined in a prison should not 
be permitted or compelled to earn his living and 
pay his way instead of becoming a burden upon 
the public, to the detriment of his health and 
morals. The mere fact that he isin prison may 
be due to misfortune, orto his natural surround- 
ings. and in some cases he may be at least mor- 
ally innocent. The State may certainly, for his 
own benefit, and for the relief of the taxpaying 
community, employ him at some useful iabor; 
and, whether that labor be in building roads or 
making shoes, he takes the place of another. If 
it be lawful and right toso employ hin, it is dif- 
ficult to see why the State may, by iegislation. de- 
press the value of the products of his labor when 
such property is purchased in the ordinary course 
of commerce by a dealer therein. The State, 
while permitting such property to come within 
its jurisdiction in the regular course of trade, 
cannot then impair its value by hostile legislation, 
without a violation of the constitutional guaran- 
ties for the protection of property. Aside from 
the peculiar restrictions of revenue laws, the 
merchant or dealer may buy his goods where he 
can obtain them to the best advantage, and any 
restriction upon his freedom of action in this re- 
spect by State laws is, in a broad sense, an inva- 
sion of his right of liberty, since that term com- 
prehends the right of the individual to pursue 
any lawful calling. I think that the statute in 
question is in conflict with the constitution of this 
State, since it interferes with the right to acquire, 
possess, and dispose of property, and with the 
liberty of the individual to earna living by deal- 
ing in the articles embraced within the scope of 
thelaw. Itis an unauthorized limitation upon 
the freedom of the individual to buy and sell all 
such articles, subject only to the law of supply 
and demand, and the legislation is not within the 
scope of the police power.”’ 

“It has been suggested by some members of the 
court that the statute in question can he upheld 
under the recent amendment to the State consti- 
tution with respect to prison labor. It should be 
observed that no such point was argued or sub- 
mitted, either in this court or the court below; 
but, since some of my brethern are of that opin- 
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ion, the question may be properly discussed. The 
language of the amendment is as follows: ‘The 
legislature shall, by law, provide for the occupa~ 
tion and employment of prisoners sentenced to the 
several State prisons, penitentiaries, jails aad 
reformatories in the State; and on and after the 
first day of January, in the year one thousand 
eight hundred and nine-seven, no person in any 
such prison, penitentiary, jail or reformatory, 
shall be required or allowed to work, while under 
sentence thereto, at any trade, industry or occu- 
pation, wherein or whereby his work, or the prod- 
uct or profit of his work, shall be farmed out, 
contracted, given or sold to any person, firm, as- 
sociation or corporation. ‘This section shall not 
be construed to prevent the legislature from pro- 
viding that convicts may work for, and that the 
products of their labor may be disposed of to, the 
State or any political division thereof, or for or to 
any public institution owned or managed and 
controlled by the State, or any political division 
thereof.’ Const. 1894, art. 3, § 29. It is said that 
this provision of the constitution indicates and 
expresses a public policy on the part of the State 
to suppress the competition of prison labor with 
free labor by forbidding the sale to the general 
public, of prison-made goods. The term ‘public 
policy’ is frequently used in a very vague, loose, 
or inaccurate sense. The courts have often found 
it necessary to define its juridical meaning. and 
have held that a State can have no public policy 
except what is to be found in its constitution and 
laws. Girard Will Case,2 How. 127; Hollis v. 
Theological Seminary, 95 N. Y. 166; Cross v. 
Trust Co., 131 N. Y. 343,30 N. E. Rep. 125; 
Dammert v. Osborn, 140 N. Y. 40, 35 N. E. 
Rep. 407. Therefore, when we speak of the 
public policy of the State, we mean the law of 
the State, whether found in the constitution, 
the statutes, or judicial records; so that the in- 
quiry is whether the provision of the constitution 
above cited forbids the sale of prison- made goods 
to the general public. Either it does or does not. 
If it does not, there is an end of the argument on 
that point. If it does, we will see hereafter how 
it affects the validity of this statute. If the fram- 
ers of the constitution intended to forbid the sale 
of prison-made goods to the general public. or to 
prohibit dealing in them, it was an easy matter to 
say so in terms that could not be misunderstood. 
Surely, the poverty of our language is not such as 
to preclude the framers of the fundamental law 
from giving plain and direct expression to such a 
simple thought. But the section above quoted 
does not forbid the sale of any article of property. 
It deals only with modes of employing convicts, 
and with practices that had formerly existed, un- 
der which the labor of convicts had become a sub- 
ject of bargain and sale. It simply abolished 
what was known as the ‘contract system’ of labor 
in prisons, whereby the profits of the labor of con- 
victs were secured by contractors or private par- 
ties. This is apparent from the language of the 
section, which begins by providing forthe em- 





ployment of convicts. It then forbids the em- 
ployment of the inmates of penal institutions at 
any trade or industry whereby ‘his work or the 
product and profits of his work shall be farmed 
out, contracted, given, or sold to any person.’ 
What is it that this language forbids? Not deal- 
ing in tangible things or articles of property 
wherever made, but the farming out, contracting, 
giving away, or selling of convict labor. The 
words ‘product and profit of his work’ do not re- 
fer to articles of property, but to the net value of 
labor. Ifthe framers of the constitution intended 
to prohibit dealing in any article of merchandise, 
surely they would not have described the article 
by such vague terms as the ‘products of work.’ A 
manufactured article is not known in common 
parlance, in law or political economy, as the 
‘product of labor.’ Of course, labor enters into 
its production, but in many cases it is an insig- 
nificant element. The article is the product of 
raw material and labor combined, or, as it is com- 
monly expressed, labor and capital. The pro- 
hibition against dealing in any article of property 
cannot be found in this section without giving to 
the words a strained and unnatural meaning. If 
any of the penal institutions of the State happen 
to have a farm attached to it, worked by the con- 
victs,—as some of them probably have,—it would 
be a very narrow construction of this section to 
hold that the products or protits of the farm, 
whether consisting of cattle or other farm produce, 
could not be sold to the general public, because it 
would be the products and profits of prison labor. 

‘*But if it be assumed. for the purpose of the ar- 
gument, that the constitution does forbid the sale 
of prison-made goods to the public, it would not 
help the statute in question, but, on the contrary, 
would furnish an additional reason for its con- 
demnation. If the constitution forbids the sale of 
such goods, or prohibits dealing in them as mer- 
chandise, then clearly the legislature has no 
power to enact laws regulating and permitting 
such sales. That this was the purpose and was 
the obvious effect of the statute in quesiion in its 
entire scope and meaning must, of course, be ad- 
mitted. Therefore, if the section means what is 
claimed for it, the legislature has attempted to 
regulate and permit what the constitution forbids. 
It has attempted to regulate and permit the sale 
of prison-made goods by fixing upon them a 
badge of their origin, when the constitution pro- 
vides that they shall not be sold at all. It is diffi- 
cult, therefore, to understand how anyone, who 
believes that the constitution interdicts the sale of 
convict-made goods, can at the same time reach 
the conclusion that the statute is in harmony with 
the constitution. It would be manifestly unjust 
and inconsistent for the State, while it encourages 
and commands the employment of convicts, and 
becomes itself the patron and customer of prison- 
made goods, to prohibit its citizens from dealing 
in the same property. What policy could the 
framers of the constitution have had in view when 
providing for the employment of convicts, and for 
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drawing all supplies needed by the State from 
goods produced in the prisons, if at the same time 
they forbid the general public from dealing in the 
same Class of goods? When it is asserted that the 
law-makers intended to employ convict labor in 
the production of property, and at the same time 
enacted that the property so produced should not 
become a part of the general mass of merchandise 
in the State, or the subject of bargain and sale, 
like other property, we look for language in the 
constitution so clear and explicit that no other 
construction is possible to be put upon it; but 
such language is not there. This construction 
would really impeach the honor and justice of the 
State, make it the svle beneficiary of convict 
labor, and the sole competitor with free labor. I 
think the constitution is open to quite another 
construction, and one much more honorable to the 
State. 

‘But such a construction of the constitution 
must, ifadopted, encounter anotler and still more 
serious obstacle. Assuming that it forbids the 
sale in this State of the convict-made goods of 
Ohio, it is in conflict with the commerce clause of 
the federal constitution. The article described in 
the indictment in this case came into this State 
from a penal institution in Ohio through the 
operation of interstatecommerce. The argument 
in favor of the validity of the statute assumes and 
asserts that it was not only the purpose of the 
statute, but of the constitution of the State. to 
discriminate against such articles and in favor of 
the same article produced by free labor, in the 
markets of this State. It was a regulation of 
commerce by means of which the value of mer- 
chandise produced in another State was to be de- 
pressed, or its sale entirely prohibited. No State 
can, in its sovereign capacity or in its funda- 
mental Jaw, enact anything ia violation of the 
federal constitution, any more than can the legis- 
lature, acting in a representative capacity. That 
constitution is the supreme law of the land, any- 
thing contained in the constitution or statutes of 
any State to the contrary notwithstanding. A 
State constitution which is in violation of the su- 
preme lawis of no more force than a State statute 
open to the same objection, so that, even if this 
statute was not in conflict with our own constitu- 
tion, it would come under the condemnation of 
the constitution of the United States. A State 
law which interfered with the freedom of com- 
merce is not saved by the fact that it applies to all 
States alike, including the State enacting it. In- 
terstate commerce cannot be taxed, burdened, or 
restricted at all by State laws, even though 
operating wholly within its own jurisdiction. If 
it isa regulation of commerce, the law relates to 
a subject within the exclusive jurisdiction of con- 
gress, upon which the State has no power to legis- 
late. It matters not whether the regulation be 
under the guise of a law requiring a municipal 
license to sell certain goods, or a health law re- 
quiring inspection of the article, or a label law, 
as in this case, requiring the article to be branded 





or labeled. When they operate as burdens or re- 
strictions upon the freedom of trade or commer- 
cial intercourse, they are invalid. Brennan vy. 
City of Titusville, 153 U.S. 289, 14 Sup. Ct. Rep. 
829; Brimmer v. Rebman, 138 U. S. 78,11 Sup. 
Ct. Rep. 213; Minnesota v. Barber, 136 U. 8. 313, 
10 Sup. Ct. Rep. 862; Welton v. Missouri, 91 U. 
S. 275; Webber v. Virginia, 103 U. S. 344; Ward 
v. Maryland, 12 Wall. 418; Voight v. Wright, 141 
U.S. 62, 11 Sup. Ct. Rep. 855; Bowman v. Rail- 
way Co., 125 U.S. 465, 8 Sup. Ct. Rep. 689, 1062; 
Guy v. Baltimore, 100 U. 8.134; Gloucester Ferry 
Co. v. Com., 114 U. S$. 196, 5 Sup. Ct. Rep. 826; 
Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. Rep. 
1091; Robbins v. Taxing Dist., 120 U. S. 489, 7 
Sup. Ct. Rep. 592; Gulf,C. & S. F. R. Co. v. Ellis, 
165 U. S. 150, 17 Sup. Ct. Rep. 255; Allgeyer v. 
Louisiana, 165 U. 8. 578, 17 Sup. Ct. Rep. 427; 
People v. Hawkins, 85 Hun, 43, 32 N. Y. Supp. 
624. This statute manifestly discriminates against 
the sale of goods made in a prison in the State of 
Ohio by a certain class of workmen, and in favor 
of the same articles when made outside a penal 
institution, and by free labor. In some of the 
States labor is much cheaper thanin others. But 
the State where labor commands the highest price 
cannot make discriminating regulations for the 
sale of the goods made in the State where it is 
cheapest, in order to favor the interests of its own 
workmen. One State may have natural advant- 
ages for the production of certain goods by reason 
of location, climate, or the rate of wages over 
another State where it costs more to produce 
them, but the latter eannot by hostile legislation 
drive the cheaper-made goods of the former out 
of its markets, even though such legislation would 
increase the wages of its own workmen. Trade 
and commerce between the States must be left 
free. ‘The constitution intended that it should be 
affected only by natural laws and the ordinary 
burdens of government imposed through the ex- 
ercise of the taxing power equally on all property. 
The police power of a State cannot be used to de- 
press the price or restrict the sale of articles of 
commerce merely because they happen to be 
made in a prison, or by a certain class of work- 
men, while the same articles made in some other 
place, and by free labor, are left untouched by the 
regulation. A citizen of this State who happens 
to buy goods made ina prison in. Ohio has the 
right to put them upon the market here on their 
own merits, and if this right is restricted by a 
penal law, while the same goods made in factories 
are untouched, such a law is a restriction upon the 
freedom of commerce, and the objection to it is 
not removed by the fact that it may have been 
enacted in the guise of a police regulation. The 
validity of such a law is to be tested by its pur- 
pose and practical operation, without regard to 
the name or classification that may have been 
given to it.” 
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CONTRACTS OF HIRE FOR PERSONAL 
SERVICES INDEFINITE AS TO TIME. 


As the legal presumption as to general con- 
tracts of hire for personal services is not uni- 
form in all jurisdictions, and is affected in 
some jurisdictions by custom and usage, the 
variance being the more strongly marked be- 
tween the decisions of the English courts and 
those of this country, I thought it would be 
profitable to the legal profession to review 
the English and American authorities on this 
branch of the law. 

I. In England, the general rule of law is 
that a contract of hire for personal services, 
indefinite as to the term of service, is a con- 
tract for a year.! If the relation of master 
and servant is to continue for an indefinite 
time at stipulated wages, and cannot be 
terminated at the election of either party, 
without notice, the hiring must be understood 
to be a hiring for a year,” if there is nothing 
showing a contrary intention.® But a hiring 
at so much a week, nothing appearing to the 
contrary, is a weekly hiring. If services 
have been performed under an indefinite con- 
tract of hire, and weekly wages paid, it may 
rebut the presumption of a yearly hiring.® 
An engagement, however, to serve at so much 
a year, is a hiring for a year, and the servant 
cannot be discharged before the end of the 
year, unless there is a custom to the con- 


1 The King v. Hampreston.5 T. R. (D. & E.) 205 
(1793), and cases there cited; Rex v. Inhab. of Bath- 
Easton, Burr. Set. Cas. 823, No. 257 (1776); Davis v. 
Marshall, 9 W. R. 520 (1861); Fawcett v. Cash, 3 N. & 
M 177 (1834). 

2 The King v. Hampreston, 5 T. R. (D. & E.) 205 
(1793), and cases there cited; Rex v. Inhab. of Bath- 
Easton, Burr. Set. Cas. 823, No. 257 (1776); Davis v. 
Marsball, 9 W. R. 520 (1861). 

8 The King v. Hampreston,5 T. R. (D. & E.) 205 
(1793), and cases there cited. 

4 The King v. Mitcham, 12 East, 351. In The King 
v. Newton-Towney, 2 D. & E. (T. R.) 453 (1788), Bul- 
ler, J., said: ‘‘In the present case the hiring is merely 
at so much per week. Naw, ifthere be anything in 
the contract to show that the hiring was intended to 
be for a year, there a reservation of weekly wages 
will not control that hiring. But if the payment of 
weekly wages be the only circumstance from which 
the duration of the contract is to be collected, it must 
be taken to be only a weekly hiring.’? See also The 
King v. Dodderhill, 3 M. & S. 248; Robertson v. Jen- 
ner, 15 L. T. 514 (1867); Evans v. Roe, L. R.7C. P. 
188 (1872); The King v. Birdbrake, 4 T. R. (D. & E.) 
245 (1791). The same rule obtains in the United 
States. Beach v. Mullin, 34 N. J. L. 348; Magrahan v. 
Wright (Ga.), 10S. E. Rep. 584; Story, Contracts, Vol. 
2, § 1291. 

4 Baxter v. Nurse, 6 M. & G. 935 (1844). 





trary. But the principle that a general con- 
tract of hire is a contract for a year is not an 
inflexible rule, and the question whether it is 
a contract for a year may be submitted to the 
jury for determination from the particular 
circumstances of the case.? 

A servant agreed to work for £12 10s. per 
month for the first year, after which he was 
to receive an advance of 10s. per annum un- 
til his salary was £180 per annum, and it was 
held to be a contract for a year. One hired 
as a clerk for one whole year, the employment 
to continue afterwards so long as the parties 
respectfully please, and the court held that it 
was a hiring for a year, and from year to year, 
at the option of the parties, and was not 
affected by monthly payments of salary, and 
did not come within the statute of frauds,® 
and can only be terminated by notice ending 
with the current year. If the parties re- 
main in the relation of employer and employee 
fora number of years, there being no dis- 
agreement between them, the salary at first 
being paid quarterly and afterwards monthly, 
an employment by the year will be implied." 
An employment of one as a fureman, who was 
to remain with the employer at least three 
years, at the employer's option, is a yearly 
hiring, which can only be legally terminated 
at the end of some year of service.’ One 
entered into a contract to serve as a clerk at 
a salary of £250 a year, which was paid 
weekly. Under a previous and similar con- 
tract between the same parties, the servant 
had been dismissed before the expiration of 
the year and accepted a month’s salary in 
lieu of a month’s notice; and the jury found 
that the second hiring was not for a year.® 
Where a captain of a ship was employed at a 
certain salary, and it was agreed that if the 
owners of the vessel should require him to 
leave the ship while abroad his wages should 


6 Faxall v. International Land Credit Co., 16 L. T. 
(N. S.) 637. 

7 Baxter v. Nurse,6 M. & G. 934 (1844); Down v. 
Pinto, 9 Exch. 327 (1854); Creen v. Wright, 1C. P. D. 
591 (1876); Fairman v. Oakford, 5 H. & N. Exch. 634 
(1860). 

8 Faweett v. Cash, 5 B. & Ad. 904 (1834). 

98 Beeston v. Collyer, 12 Moore, 552 (1827). See also 
Davis v. Marshall, 9 W. R. 520 (1861); Fairman vy. 
Oakford, 5 H. & N. Exch. 634 (1860); Williams vy. 
Byrne7 A. & E. 177 (1837). 

40 Williams v. Byrne, 7 A. & E. 177 (1837). 

11 Beeston v. Collyer, 4 Bing. 309 (1827). 

12 Down v. Pinto, 9 Exch. 327 (1854). 

13 Fairman v. Oakford,5 H. & N. Exch. 634 (1860). 
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cease when he was required to give up the 
command, it was held that the captain could 
not be dismissed during the continuance of a 
voyage, and while at sea, without reasonable 
notice, except under very unusual circum- 
stances. Custom has created exceptions to 
the rule that a general hiring is a hiring for a 
year; also to the rule that a contract for a 
year, or from year to year, can only be termi- 
nated at the end of the year, or of some cur- 
rent year. By custom, a contract for menial 
or domestic service may be terminated by a 
month’s notice, or a month’s payment of 
wages in advance; and a contract with a 
commercial traveler for a year is, by custom, 
terminable at any time by three months’ 
notice." So where a traveler and another 
entered into an agreement to be ‘‘binding 
between them for twelve months certain from 
the date thereof, and continue from time to 
time until three months’ notice in writing be 
given byeither party to determine the same,”’ 
it was held to be a contract for a year cer- 
tain, terminable at the expiration of the year, 
or any time thereafter, by three months’ 
notice.” 

II. In the United States, the English rule, 
based on custom and usage, that a general 
contract of hire for personal services is a hir- 
ing for a year, does not obtain ;!* neither does 
the English rule as to notice for termioation 
of such contracts obtainin this country.” A 


14 Creen y. Wright, L. R.1C. P. D.591 (1876), where 
it was held that ‘‘the relation of a master of a ship to 
his employer, the ship owner, is not one in which, in 
the case of an indefinite hiring, the law has made, and 
there was no evidence of any custom making, the hir- 
ing a hiring for a year, or for any other definite time, 
nor the notice by which it is to be determined cer- 
tafn.”? 

% Parker vy. [bbetson, 4 C. B. (N. S.) 346 (1858), 
where it was proved that by the general custom of 
the trade a yearly hiring is terminable by a month’s 
notice, and the custom was held to control where the 
special terms of the contract did not exclude the cus- 
tom. See also Johnson v. Blankensapp,5 Jur. 870 
(1841). 

16 Metzner v. Bolton, 9 Exch. 518 (1854). 

17 Brown v. Symons, 8 C. B. (N. S.) 207 (1860). See 
also Langton v. Careton, L. R. 9 Exch. 57 (1878). 

8 Kansas Pac. R. Co. v. Roberson, 3 Colo. 142. See 
also Morris, Tasker & Co. vy. Agnew, 57 Ill. App. 229; 
Lynch vy. Eimer, 24 Ill. App. 184; Boogher v. Mary- 
land Life Ins. Co.,8 Mo. App. 533; Martin v. Insur- 
ance Co., 148 N. Y.117; De Briar v. Minturn, 1 Cal. 
450; Hassenfus v. Philadelphia Packing Co., 15 Pa. 
Co. Ct. Rep. 650. 

19 Morris, Tasker & Co. v. Agnew, 57 Ill. App. 229; 
Larkin vy. Hecksher (N. J. L.), 3 L. R. A. 187. See also 
Hathaway v. Bennett, 10 N. Y. (6 Seld.) 108. 





servant employed for an indefinite term may 
be legally discharged at any time,” it being 
prima facie a hiring at will.” A hiring at so 
much a week, month, or year, where nothing 
appears to the contrary, is an indefinite hir- 
ing, but such presumption may be overcome 
by proof of a mutual understanding to the 
contrary.” But acontract of employment by 
the year, at a yearly salary, will not be 
changed to a quarterly, monthly or weekly 
hiring by the payment of wages quarterly, 
monthly or weekly.“ If one is employed at 
a certain sum per annum, the annualsum may 
be intended only as the rate of compensation 
for the time which the employee may serve 
under the contract, and not as a specification 
of any particular term of service.* Where a 
person agreed to serve ‘‘at a salary of $2,500 
per annum,”’ it was held not to be a contract 
for a definite time, so as to make the complete 
performance of it a condition precedent toa 
recovery for services rendered thereunder, 
but amounts only toa stipulation as to the 


20 Howard v. East Tenn. V. & G. Ry. Co. (Ala.),8 
South. Rep. 868; McCullough Iron Co. v. Carpenter, 
67 Md. 554; Rosenberger v. Pacific Coast Ry. Co., 111 
Cal. 313; Blaisdell v. Lewis, 32 Me. 515; Boogher v. 
Maryland Life Ins. Co., 8 Mo. App. 533; Loui-ville, N. 
R. Co. v. Offutt (Ky.), 36 S. W. Rep. 181; Beach v. 
Mullin, 34 N. J. L. 848; Speeder Cycle Co. v. Teeters, 
18 Ind. App. 474. 

21 McCullough Iron Co. v. Carpenter, 67 Md. 554; 
De Briar v. Minturn, 1 Cal. 450; Tatterson v. Manu- 
facturing Co., 106 Mass. 56; Mining Co. v. Harris, 24 
Mich. 115; Haney v. Caldwell, 35 Ark. 156; Orr v. 
Ward, 73 Ill. 818; Kansas Pac. Ry. Co. v. Roberson, 3 
Colo. 142; Parks v. City of Atlanta, 76 Ga. 828; Has- 
senfus v. Philadelphia Packing Co., 15 Pa. Co. Ct. 
Rep. 650; Christensen v. Borax Co., 26 Oreg. 302, 38 
Pac. Rep. 127: Martin v. Insurance Co., 148 N. Y. 117; 
Baldwin v. Kansas City, etc. R. Co.,111 Ala. 515; 
Speeder Cycle Co. v. Teeter, 18 Ind App. 474; Booth 
v. National India Rubber Co. (R. I.), 36 Atl Rep. 714, 
and cases cited. In De Briar v. Minturn, 1 Cal. 450, it 
is held that under a contract of service terminable at 
will, the master may eject the servant from his house, 
if necessary, after notice to leave, using no more force 
than necessary. 

22 Prentiss v. Ledyard, 28 Wis. 131; Orr v. Ward, 78 
Til. 318; Haney v. Caldw ll, 35 Ark. 156; Edwards v. 
Seaboard & R. R. Co., 28 S. E. Rep. 137. 

23 Hassenfus v. Philadelphia Packing Co., 15 Pa. 
Co. Ct. Rep. 650. 

24 Lynch v. Eimer, 24 Ill. App. 185; Haney v. Cald- 
well, 35 Ark. 156; Tatterson v. Suffolk Co., 106 Mass. 
56; Martin v. New York Life Ins. Co., 148 N. Y. 117; 
Pinckney v. Talmage (S. Car.), 10 S. E. Rep. 1083; 
Edwards v. Seaboard R. R. Co., 121 N. Car. 490; 
Carthage Wheel Co. v. Kelly, 5 Ohio, V. P.310. In 
the latter case it was held that the fact that the com- 
pensation was fixed at a certain sum per annum, 
might be considered with other circumstances in as- 
certaining the intention of the parties as to the term 
of service. 








428 





CENTRAL LAW JOURNAL. 





No. 22 














rate at which the servantis t be compensated 
for services rendered.” 

A contract with one as teller of a bank ata 
fixed annual salary is an entire contract, and 
the salary cannot be recovered, upon breach 
of the contract, until it is due: Where an 
employee of a firm, as a traveling salesman, 
informed a member thereof that he would 
make no engagement for less than a year, and 
he was engaged at $1,800 a year, and such 
member of the firm bought the interest of the 
other member during the year, and the em- 
ployee baving served one year satisfactorily 
was dismissed a few months later without 
cause, the contract was held to be a continuing 
one which might be terminated at the endofa 
year of service, at the option of either party, 
and thatthe contract was entire forthe period 
of each year.” Soa hiring fora year with 
monthly payment of wages was held to be an 
entire contract for a year.”7 One who was em- 
ployed by the month informed his employer 
that he desired a more permanent employment, 
and they agreed upon a certain sum per year, 
payable semi-monthly, and the court held that 
an employment for a year might be inferred.” 
‘*A general engagement of aservant at ‘asalary 
of $1,500 a year payable weekly,’ unaffected 
by any other circumstances growing out of the 
custom of the place, the conduct of the par- 
ties, or other extraneous evidence disclosing 
a contrary intention, constitutes a contract 
for a year. If the parties intended the com- 
pensation should only be at that rate, and it 
had been so specified, such express indication 
of their intention would leave no room for in- 
ference that the engagement was not at the 
mutual will and pleasure of the parties.’’® Un- 
der the California Civil Code which provides 
that ‘‘a servant is presumed to have been 
hired for such length of time as the parties 
adopt for the estimation of wages,’’ a hiring 
at an annual salary without any other agree- 
ment as to time amounts to an employment 
for a year, which will not be changed by 
monthly payments of salary, nor by the cus- 
tom of the employer to employ only by the 


25 Haney v. Caldwell, 85 Ark. 156. 
26 Union Bank v. Heywood, 15 S. Car. 296. 
27 Alba v. Moriarity, 36 La. Ann. 680; Bermudez, C. 
J., dissenting. 
% Larkin v. Hecksher, 51 N. J. L. 183, 3 L. R. A. 187; 
Liddell v. Chidester, 84 Ala. 508, 5 Am. St. Rep. 387. 
22 Bascom Vv. Shillito, 37 Obio St. 431. 
3 Bleeker v. Johnson, 51 How. Pr. (N. Y.) 380. 














month. A servant was employed at a fixed 
sum per day until the employer’s factory was 
putin operation, after which he was to receive 
a different per diem, and it was held that the 
employer might legally discharge the servant 
at any time, with no other liability than for 
services rendered.” ‘‘A contract to employ 
& person ‘permanently’ means nothing more 
than that the employment is to continue in- 
definitely until one or more of the parties de- 
sires its termination.’’* A hiring at an an- 
nual salary which is paid quarterly, does not 
necessarily constitute a hiring by the quarter, 
and terminable by a quarter’s notice.* The 
by-laws of a corporation provided that the 
office of secretary should be held at the pleas- 
ure of its board of directors, and the person 
elected to such office served at a yearly salary 
without any special contract as to the term of 
service. The court held that as the secretary, 
when employed, had knowledge of the by- 
laws, the term of service was controlled 
thereby, and that he could be dismissed at 
the pleasure of the directors, notwithstanding 
he had been in the service for eighteen years.® 
A hotel company wrote a hotel manager of 
another company that it understood his prop- 
osition to be $125 a month, and rooms and 
board for himself and family, which it ac- 
cepted. The employee answered acknowl- 
edging receipt of the company’s acceptance 
of his proposition to assume management of 
its hotel ‘‘for a year at $1,500 per annum,”’ 
including board and room, and that he would 
make arrangements to take charge in the next 
thirty days, the hotel of which he was to as- 
sume control being several hundred miles dis- 
tant from his present location, and the court 
held that under the circumstances of the case 
it was a contract for a year. A contract of 
employment at a certain sum per month con- 
tained the clause, ‘‘and if you give me satisfac- 
tion, at the end of the first year I will increase 
your salary accordingly,’’ and it was held to 
be a contract of employment for a year.” 


31 Rosenberger v. Pac. Coast Ry. Co. (Cal.), 43 Pace. 
Rep. 963. 

82 Speeder Cycle Co. v. Teeter, 18 Ind. App. 474. 

33 Lord v. Goldberg, 81 Cal. 596, 22 Pac. Rep. 1126. 

4 Tatterson v. Suffolk Manufacturing Co., 106 Mass. 
56. 
35 Douglas v. Merchants’ Ins. Co., 118 N. Y.484. But 
see Hassenfus v. Philadelphia Packing, etc. Co., 15 
Pa. Co. Ct. Rep. 650. 
% Smith v. Theobald (Ky.), 5S. W. Rep. 394. 
87 Norton v. Cowell (Md.), 3 Cent. 694. 
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Where one employed for a year was told (by 
the employer) at the end of the year that ‘‘so 
long as you stay here and do what is right by 
the company, we will employ you and pay 
you by the year,’’ and the employee testified 
that he understood it to be a hiring for an in- 
definite period, it was held that the service 
after the first year could be terminated at any 
time by either party.** A person seeking em- 
ployment of a saw-mill owner wrote and asked 
him bow long a run he expected to have, and 
what he was willing to pay him to come and 
keep the saws up, and the mill owner an- 
swered that he would have a good season's 
work, and made a proposition which the em- 
ployee accepted, and the court held that it 
was an employment for the season, or at least 
as long as the mill owner ran his mill. One 
engaged to serve another for an indefinite 
time, the services to be terminated at the 
pleasure of either party, and the master was 
to furnish the servant with suitable clothing. 
The court held that upon failure to furnish 
such clothing the servant might leave the mas- 
ter and recover on the quantum meruit.” 

If there is no dispute as to the facts, the 
question as to whether the master has a right 
to dismiss his employee is one of law.“ 

Where one engages toserve fora year, and 
afterwards continues in the service from year 
to year without a new contract, the law pre- 
sumes that his service is continued under the 
original contract, and itis not affected by the 
statute of frauds, and neither of the parties 
can terminate the engagement at pleasure.” 
Anemployer guaranteed an employee em- 
ployment for at least six months, and the 
employee continued in the service thirteen 
months, and was then discharged, and the 
court held that his term of employment con- 
tinued to the end of the third six month 
period.“ A physician engaged his profes- 

% Booth v. National India Rubber Co. (R.I.), 36 
Atl. Rep. 714. See also Louisville, etc. R. Co. v. Of- 
futt (Ky.), 36 S. W. Rep. 181. 

8 Lewis v. Newton, 93 Wis. 405. 

# Sisk v. Cunningham, 8 Mo. 132. 

41 Edgecomb v. Buckout, 83 Hun (N. Y.), 186. See 
also Gray v. Shepard, 79 Hun (N. Y.), 467; Lehigh 
Valley R. Co. v. Snyder, 56 N. J. L. 326; Allen v. 
Mutual Compress Co., 101 Ala. 574. 

“Sines v. Wayne Co. Poor Superintendent, 58 
Mich. 503; McCullough Iron Co. v. Carpenter (Md.), 
11 Atl. Rep. 176. See Moline Plow Co. v. Booth, 17 
Ill. App. 574. 

® Lister’s Agricultural Chemical Works v. Pender 


(Md.), 21 Atl. Rep. 686. See also Thompson v. Cooper 
Co., 80 Mich. 422. 





sional services to a county for a year, and 
continued in the service several months be- 
yond the year, without special contract, until 
his successor was elected and qualified, and 
it was held that his services rendered beyond 
the year were measured by the contract for 
the previous year.** But where one entered 
into the service of another without any agree- 
ment as tothe term of service or compensa- 
tion, and subsequently the rate of compensa- 
tion was fixed for a specified time, the court 
held that the fact that he continued in the 
service beyond that time does not raise the 
presumption that the employee was to be 
compensated at the rate fixed by the original 
contract. An employee who had served 
several years at an annual salary remained 
and performed the same services after his 
employer had formed a copartnership, and it 
was held that there was not an implied agree- 
ment by the partnership to employ the serv- 
ant fora year.® Daniet W. Crockett. 
Indianapolis, Ind. 


44 Weise v. Milwaukee Co. Supervisors, 51 Wis. 564. 

4 Smith v. Velie, 60 N. Y. 106. 

4 Mason v. Secor, 76 Hun (N. Y.), 178,27 N. Y. 
Supp. 57. 








LIABILITY OF WAREHOUSEMAN. 
PARKER v. UNION ICE & SALT CO. 


Supreme Court of Kansas, October 8, 1898. 
Damages are not recoverable from a warehouseman, 
a bailee for hire, because of injury tothe goods stored 
through the unfitness of the warehouse a: a place of 
storage, where the bailor has equal opportunities with 
the bailee of knowing whether his goods are liable to 
injury by storage in an unsuitable place. 


Doster, C. J.: ‘The defendant in error erected 
a cold-storage warehouse for the keeping of per- 
ishable goods for hire. It was sheeted on the in- 
side with hard-pine boards. Among its first 
patrons were the plaintiffs in error, who, very 
soon after the completion of the building, de- 
posited eggs in it for preservation through the 
summer. These articles became tainted, and 
thereby damaged, from the odor of the hard pine 
mentioned. Before opening the warehotse to 
customers, the defendant in error had, by circular 
letter, a copy of which was sent to plaintiffs in 
error, represented its rooms to be ‘free from 
taint.’’ Action for damages was brought, the case 
was tried to the court. and the above matters 
found by it, and in addition thereto the following 
specific findings were made: ‘(10) I find that 
the officers and agents of defendant had no ex- 
perience in keeping the building or keeping cold- 
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storage houses until they erected the cold-storage 
house in question; and T find that the plaintiffs 
had no experience in the erection of cold-storage 
houses, Or the keeping thereof, but I find that one 
of the plaintiffs. Thomas Parker, had many years’ 
experience in shipping, buying and selling butter 
and eggs, and in storing and keeping the same in 
ordinary ice boxes. (11) I find that James F. 
Redhead, president of the company, and one of 
the plaintiffs, Thomas Parker, talked frequently 
about the erection of a cold-storage house before 
the defendant company began the construction of 
the house in question. And I find that plaintiff 
Thomas Parker frequently inspected the building 
when it was in the course of construction, and 
frequently talked to Mr. Redhead about it,and he 
inspected the room in which the eggs in question 
were stored, before they were placed in storage, 
and during the time they were in storage, and 
while the eggs were in storage he and his em- 
ployees frequently handled and turned the cases 
containing them for the purpose of keeping the 
yolks in the center, and during the said time made 
no complaint about the material of which the 
building was constructed, or the way in which 
the eggs were keeping, but, on the contrary, fre- 
quently expressed himself as being highly pleased 
with the defendant’s cold-storage house, and the 
manner in which it was constructed and operated ; 
that these observations and inspections were not 
contractual, and were made simply because Parker 
expected to patronize the house; and that the 
plaintiffs and defendant at no time knew the 
goods were being damaged by taint. (12) I find 
that the defendant and its officers and agents were 
negligent in using hard-pine boards for the inside 
walls of the building; being inexperienced, they 
were negligent in failing to take proper care to 
determine what kind of boards were adapted for 
that purpose. (13) I find further that plaintiffs 
were also negligent in failing to use proper care 
when they had ample opportunity, by inspecting 
defendant's cold-storage house, to ascertain the 
kind of material of which the house was con- 
structed, and what effect, if any, hard-pine boards 
would have upon their goods which were perish- 
able.*’ From the above facts the court concluded, 
as a matter of law, that the parties being equally 
negligent, no revovery could be had. ‘The court's 
conclusion was sound. ‘The ordinary rules of lia- 
bility for negligence and contributory negligence 
obtain in cases of bailment, such as the one in 
question. A bailor, who knows the unfitness of 
the place of storage of goods provided by his 
bailee, or who has equal opportunities with the 
bailee of knowing it, who sees and inspects the 
place of storage, and who—there being no latent 
defects in it—passes judgment upon it as a fit 
place for bis purposes, will be deemed equally at 
fault with the bailee if damage result to his goods. 
The cases upon the precise question do not seem 
to be numerous, and but few of them directly in 
point, but the rule stated is fairly deducible from 
and supported by Knowles v. Railroad Co., 38 








Me. 55; Brown v. Hitchcock, 28 Vt. 452-458. See 
also Hale, Bailm. & Carr. 67. It will be observed 
that the rule as announced is not stated as inclu- 
sive of the liability of bailee quasi public in char- 
acter, such as common carriers. We do not have 
such kind of cases before us. 

No special importance is attached to the repre- 
sentation contained in the circular letter of de- 
fendant in error, that its rooms were free from 
taint. The law implied as much, without any 
affirma'ive representation, to those who were 
ignorant and without opportunity of knowing for 
themselves. Other claims of error are made, but 
all of them involve a consideration of the evidence 
in the case. This cannot be given, because it is 
nowhere stated or in any manner shown in the 
record that the case made contains all the evidence. 
The judgment of the court below is affirmed. All 
the justices concurring. 


Nore.—Recent Cases on the Liability of Ware- 
houseman for Loss or Injury to Goods.—The fact 
that a cotton warehouse is defectively constructed by 
having one of its sides, below the floor on which cot- 
ton is stored, open to the street, does not render the 
warehouse company liable for lossof the cotton by fire 
where the fire originated above the cotton, and was 
in no way connected with the opening in the building. 
Lancaster Mills v. Merchants’ C. P. & S. Co. (Tenn.), 
14S. W. Rep. 317. Where corn is delivered to a ware- 
houseman with the understanding that he may sell 
all or any part of it, and either return other corn on 
demand, or pay for the corn atthe market price on 
the day the return is demanded, and he sells so much 
of the corn in his warehouse that he has not enough 
left to replace all the corn that bas been so delivered 
to him, and the warehouse and its contents are then 
destroyed by fire, the warehouseman jis responsible 
for the value of such corn, since the transaction isa 
sale, and nota bailment. Sering v. Shafroth (IIl.), 
27 N. E. Rep. 702. In an action for the value of grain 
which had been stored in defendant’s warehouse, and 
was therein destroyed by fire, plaintiff is entitled to 
recover, even in the absence of negligence on defend- 
ant’s part, where the evidence shows the storing of 
the grain wasa sale, and not a bailment. Mostoller 
v. Dubois, 38 [ll. App. 644. Defendants, warehouse- 
men, received from plaintiff, for storage, certain 
goods, she to bear the risk from fire, and she had the 
goods insured in the warehouse where they were. In 
contemplation of their removing the goods, at some 
indefinite time, to another warehouse, they agreed 
with herto give her notice when the goods were re- 
moved, sothat she might have the insurance con- 
tinued upon them in such other warehouse. They 
removed the goods, and failed to give her notice. 
By the removal the insurance became void. The 
goods were destroyed by fire. They had no authority 
from her to make any arrangement for the insurance. 
Defendants testified, but it was denied by the agent for 
the insurance company, that they informed such agent 
of the removal, and be promised to make the neces- 
sary change in the policy. Held, that, conceding 


plaintiff might, when informed of this, after the fire, 
have adopted or ratified what defendants so testified 
to, as an agreement by the insurer to continue the 
policy, she was not bound to do so, and that, though 
found by the jury tove as defendants testified, it is no 
defense to an action for neglecting to give notice of the 
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removal. Conover v. Wood (Minn.), 51 N. W. Rep. 
227. Under a contract whereby a compress company 
agrees to compress all cotton delivered to it by a cer- 
tain carrier, and insure the same for the latter’s ben- 
efit, and the carrier makes the compress company its 
agent to receive the same directly from the owners, 
the compress company, while in possession, is individ- 
ually liable to the carrier for any damage thereto, to 
the extent that it has failed to obtain insurance. Dem- 
ing v. Merchants’ Cotton Press & Storage Co. (Tenn.), 
17S. W. Rep. 89. In an action against a warehouse- 
man for negligently delivering goods to the wrong per- 
son, it appeared that plaintiff, when he left the goods, 
said that he would have them taken away in a day or 
two by a team; that two men, with a team, afterwards 
called for the goods, saying that they were receipted 
for, and the charges paid, which was true, and that 
defendant delivered the goods to them without asking 
their authority or inquiring whothey were. Held, 
that the question whether defendant was guilty of 
gross negligence was properly submitted to the jury. 
Oderkirk v. Fargo (Sup.), 16 N. Y. S. 220, 61 
Hun, 418. A warehouseman, having a large quantity 
of plaintiffs’ goods in storage, removed from the ware- 
house at the expiration of his lease, and the new 
lessee was substituted as custodian of the goods, 
with plaintiffs’ consent. Subsequently, plaintiffs 
discovered that some of the goods were missing, and 
they sued the original warehouseman onthe ware- 
house receipts. Held that, if the gouds were missing at 
the time of the transfer to the new lessee, defendant 
was liable, otherwise not. Hoeveller v. Meyers, 158 
Pa. St. 461, 27 Atl. Rep. 1081. Where the cause of fire 
in a cold storage warehouse is not shown or known, 
there is no question of the warehouseman’s negligence 
to go to the jury. Tower v. Grocers’ Supply & Stor- 
age Co., 159 Pa. St. 108, 33 W. N. C. 468, 28 Atl. Rep. 
229. Defendant purchased certain cotton stored in 
plaintiff’s warehouse, and assumed the payment of 
charges thereon. It wasacustom of warehousemen 
to collect charges only when the cotton was ordered 
out. Held, that the accilental burning of the cotton 
before being ordered out did not release defendant 
from the payment of such charges. Jones v. Chaflin 
(Ala.), 15 South. Rep. 143. A warehouseman, under 
a contract to store property for a certain time for a 
certain sum, cannot recover for storage where the 
property is destroyed, though without negligence on 
his part, before the expiration of the time. Cunning- 
ham v. Kenney (Cal.), 105 Cal. 118, 38 Pac. Rep. 645. 
In an action against a railroad company to recover for 
goods burned in its warehouse, evidence that a night 
telegraph operator, who worked in the warehouse and 
slept therein, was an habitual drunkard, and was 
drunk at the time of the fire, does not justify a verdict 
for plaintiff. Young v. Wilmington & W. R. Co. (N. 
Car.), 21S. E. Rep. 177. An express company which 
has, by special contract with the consignor, restricted 
its liability for liquors shipped by him C. O. D. to that 
of a warehouseman, while such liquors are in its pos- 
session for the purpose of collection and awaiting a 
demand for them by the consignee, is not liable to the 
consignor for their value because of their destruction 
by a mob of unknown men who had broken into its 
warehouse. Pacific Exp. Co. v. Wallace (Ark.), 60 
Ark. 100.29 S. W. Rep. 32. ‘I'he mere fact that other 
apples stored in defendant’s warehouse remained 
there longer, were subjected to the same treatment as 
plaintiff’s, and came out in good condition, is not con- 
clusive evidenee that the decay of plaintiff’s appl-s 
was caused by their defective condition, rather than a 
lack of ventilation of the warehouse. Townsend v, 





Rich (Minn.), 60 N. W. Rep. 545. In an action to re- 
cover the value of a trunk alleged to have been deliv- 
ered to defendant for storage, M, an expressman. tes- 
tified that he forwarded the trunk to defendant’s 
warehouse. M’s driver testified that he left the trunk 
at defendant’s warehouse, but he did not know 
whether he delivered it at any particular door, or left 
it in the street, or whether he called the attention of 
any of defendant’s employees to it. No receipt was 
given by defendant, and no contract with regard to 
the storage was proven. Held insufficient to prove a 
delivery for the purpose of charging defendant with 
the loss of the trunk. Strong v. Union Transfer & 
Storage Co. (Com. Pl. N. Y.), 82 N. Y. S. 124, 11 Mise. 
Rep. 430. A depositor of goods for safe custody, who 
by bimself or his servants has an opportunity of ob- 
serving certain defects in the storehouse, cannot be 
taken to have agreed that any ri-k of injury to his 
goods caused by such defects shall be borne by him. 
Brabant v. King (1895), App. Cas. 632, 11 Reports, 517. 
Warehousemen are bound to the same degree of care 
which prudent persons usually take of their own 
property, and proof that property was delivered toa 
warehouseman in good condition, and was damaged 
when returned by him, makes out a prima facie case 
of negligence against him. Lynch v. Kluber (Sup.), 
46 N. Y. S. 428, 20 Mise. Rep. 601. In an action against 
a warehouseman for injuries to goods caused by the 
collapse of the warehouse while a contractor was en- 
gaged in making necessary repairs, the burden is on 
plaintiff to show that the injury was due to the negli- 
gence of defendant. Kaiser v. Latimer (Sup.), 41 N. 
Y. S. 94,9 App. Div. 36. Evidence that poultry, when 
put in cold storage, wasin good condition; that it was 
molded when taken out; that there was moisture in 
the room where it was kept, and that this would pro- 
duce mold, warrants recovery against the ware house- 
man, without proof of any specitic act cf negligence 
producing the moisture. Leidy v. Quaker City Cold- 
Storage & Warehouse Co., 180 Pa. St. 323, 36 Atl. Rep. 
851. 








BOOK REVIEWS. 


PATTISON’S COMPLETE MissoOURI DIGEST, VOL. 2. 

When the first volume of this series of digests made 
its appearance we took occasion to express the gen- 
eral feeling of satisfaction among the members of the 
Missouri bar, that at last they were to have a com- 
plete and satisfactory digest of the Missouri Reports. 
We also found pleasure in speaking of the work of 
Mr. Pattison, as disclosed in the first volume, as in 
every regard first class, An examination of the vol- 
ume before us still more impresses us with the dili- 
gence and care of the compiler. This volume em- 
braces many important topics being from Eto J. The 
growth in the case law of Missouri is shown by the 
fact thatthe cigests on the subject of Evidence oc- 
cupy nearly a hundred and twenty five large and 
closely printed pages. It will be remembered that 
this digest embraces volume one to one hundred and 
thirty-seven of the supreme court reports and vol- 
umes one to sixty-nine of the courts of appeal reports. 
The admirable arrangement of heads and subheads, 
together with the display type used, renders the vol- 
ume of ready and easy reference. The digests seem 
to be carefully prepared, the points of law involved 
being clearly and concisely stated without unneces- 
sary statement of facts. The work will be in four 
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large volumes when completed. We do not see how 
the Missouri practitioner can well get along without 
it. The volumes are handsomely printed and bound, 
and are published by The Gilbert Book Company., 
St. Louis. 


HUFFCUT ON THE LAW OF NEGOTIABLE INSTRUMENTS. 

This book though designed primarily for students, 
will prove of good value to practitioners. In form it 
is in the shape of annotations of the New York Nego- 
tiable Instrument Law, followed by leading cases and 
authorities on the main topics pertaining to the law of 
Negotiable Instruments. It is published by Baker, 
Voorhis & Co., New York. 


BLACK ON BANKRUPTCY. 

The present importance of the subject, in view of 
the passage of the new National Bankruptcy Act, ren- 
ders this volume of especial value at this time. It is 
a handbook of little more than three hundred pages, 
embodying the full text of the Act of Congress of 1898, 
and annotated with reference to pertinent decisions 
under former statutes. The author, H. Campbell 
Black, bas written many acceptable legal treatises, and 
is well equipped for the work required in the presen- 
tation of the subject of bankruptcy. The book is 
neatly printed and bound, and is published by West 
Publishing Co., St. Paul. 


MILITARY LAW OF THE UNITED STATES. 

This volume is of special value and interest at the 
present time. Itisa treatise on the Military Law of 
the United States, together with the practice and pro- 
cedure of courts, martial and other military tribunals. 
It is prepared by Lieut.-Col. George B. Davis, Profes- 
sor of Law at the United States Military Academy. It 
is a book of over seven hundred pages, which treats 
in detail of the subject of military law and military 
tribunals. It is well written and seems to be thorough. 
Published by Jno. Wiley & Sons, New York. 


CLEVINGER'S MEDICAL JURISPRUDENCE. 

These two large volumes represent an immense deal 
of study and labor in the domain of medical jurispru- 
dence of insanity—a subject about which there is 
much contention and dispute even among those best 
qualified to teach. The author of this work does not 
seem to have left any branch of the subject unconsid- 
ered, and it must be said that in treatment and style 
the book is exceptionally well prepared. Tose spe- 
cially iaterested in the subject will doubtless welcome 
it as a valuable addition to the present literature on 
the subject. Published by Lawyers’ Co-Operative 
Publishing Co., Rochester, N. Y. 








CORRESPONDENCE. 


CONFUSION OF CATTLE. 
To the Editor of the Central Law Journal: 

Upon a moment’s reflection I am pleased to accept, 
as correct, the conclusions of Mr. Hirschl and Mr. Orr 
that the equitable doctrine of confusion is not invoked 
by the fact that one of the cows, referred to on page 
411, of your last number, had acalf. Mr. Hirschl’s 
solution is very exact and in accord with the princi- 
ples of the common law; but I prefer Mr. Orr’s con- 
clusion as to the fiduciary relation of the parties. And 
now I move the court that neither A nor the drover 
have the calf, but that the same be sold for division 
between these two gentlemen, who have stood by it in 
time of need and defended its rights which I was 
about to ruthlessly trample upon. J. A. WEBB. 

St. Louis. 
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General Digest, American and English, Annotated, 
Refers to all Reports Official and Unofficial. Vol, 
V. New Series. Rochester, N. Y. The Lawyers’ 
Co-operative Publishing Company, 1898. 


A Treatise on the Law of the Contract of Pledge, as 
Governed by B»th the Common Law and the Civil 
Law. By Henry Denis, of the New Orleans Bar, 
Professor of Civil Law at the Tulane University 
of Louisiana. New Orleans: F. F. Hansell & 
Bro., Ltd., Publishers. 1898. 


The General Principles of Constitutional Law in the 
United States of America. By Thomas M. Cooley, 
LL.D., Author of **Constitutional Limitations,” 
ete. Third Edition. By Andrew C. McLaughlin, 
A.M., LL.B., Professor of American History, Uni- 
versity of Michigan. Boston: Little, Brown & 
Company. 1898. 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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WISCONSIN..... eevee ccces crccccece eo cccccee eoccccece 

1. ATTACHMENT.—When an affidavit in attachment is 
traversed, and trial is had on the issues raised, an ap- 
peal cannot be taken from the judgment until final 
judgment is entered inthe main ease to which the at- 
tachment is auxiliary.—SCHOFIELD V. AMERICAN VAL. 
Co., N. Mex., 54 Pac. Rep. 753. 

2. ADMINISTRATORS—Judgments.—A judgment against 
an administrator ascertaining and directing payment 
of a final balance, entered in a suit for an accounting 
and settlement of the estate, is a judgment against 
him individually.—VERNER V. BOOKMAN, S. Car., 318. 
E. Rep. 263. ° 

3. ATTACHMENT—Mortgaged Property.—An attach- 
ment of mortgaged property was made prior to the 
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giving of a second mortgage. After the giving of such 
mortgage, plaintiff made a deposit in court to secure 
the first mortgage. Held, when the first mortgage was 
held invalid, that the attachment was a prior lien on 
all the property to the extent of the attachment claim, 
and not merely to the amount of the first mortgage.— 
GEIRSHOFER V. NUPUF, Iowa, 76 N. W. Rep. 745. 


4. ADMINISTRATION—Settlement by Administrator.— 
When a just demand against a decedent’s estate is paid 
by the administrator without a previous order of al- 
lowance by the probate court, but the payment made 
is credited to the administrator in his annual settle- 
ment with the ceurt, a subsequent administrator de 
bonis non cf the estate cannot impeach the settlement, 
in a suit for accounting against his predecessor, 
brought in the district court, upon the sole ground 
that the demand paid had not been previously pre- 
sented to the probate court and allowed by it.—YOuNne 
v. ScoTT, Kan., 54 Pac. Rep. 670. ’ 


56. APPEAL—Adverse Party—Purchaser at Insolvency 
Sale.—A purchaser at a sale made by an assignee in in- 
solvency, subject to the approval of the court, is a 
party to the proceedings resulting in an order confirm- 
ing the sale, and a necessary and adverse party to an 
appeal by a creditor from such order, upon whom 
notice of appeal must be served.—IN RE CLARKE, Minn., 
76N. W. Rep. 790. 


6. APPEAL— Error—Record—Presumption.— Where the 
record brought to this court is silent as to the time of 
the filing of the motion for a new trial which has been 
overruled, and the reasons for overruling the same are 
not stated, the supreme court will presume, for the 
purpose of upholding the judgment of the trial court, 
that the motion was not made and filed in due time.— 
MASTERS V. WINFIELD, Okla., 54 Pac. Rep. 707. 


7. ATTACHMENT—Defendant’s Concealment.—To au- 
thorize an attachment under Civil Code, § 194, subsec. 
5, on the ground that defendant ‘‘so conceals himself 
that summons cannot be served upon him,” it is not 
necessary for plaintiff to first have a summons issued, 
and muke the attempt to serve it, but the truth of the 
averment may be sbown as any other fact may be.— 
JOHNSON V. KAUFMAN, Ky., 478. W. Rep. 324. 


8. ATTACHMENT—Execution.—A decree setting aside 
alevy and: sale of corporate stock, under execution, 
onthe ground that the stock is under pledge, is nota 
bar to a subsequent suit to subject the stock to attuch- 
ment.—MCQUADE V. WILLIAMS, Tenn., 478. W. Rep. 427. 

9. ATTACHMENT LIEN—How Secured.—Civ. Code, §§ 
97, 104, provide that real property standing on the rec- 
ord ofthe county in the name of a defendant may be 
attached by filingwith the recorder a copy of the writ, 
together with a description of the property attached, 
and by serving a copy of the writ on the defendant in 
person. Held,that the attachment lien does not be- 
come valid, and no jurisdiction to order a sale of the 
property exists, until the writ is properly served by 
delivering a copy to defendant, and filing a copy with 
the recorder.—THOMPSON V. WHITE, Colo., 54 Pac. Rep. 
718. 

10. BanKs—Usury—Payment.—The custom of banks 
to charge 10 per cent. interest on overdrafts, and to 
compute interest on the basis of 30 days to the month, 
does not legalize the charge, the statute allowing only 
6 per cent. interest in toe absence of contract.—TaLBOT 
Vv. FixsT NaT. BANK OF S10Ux CITY, Iowa, 76 N. W. Rep. 
726. 

11. BANKS AND BANKING — Trust Funds—Preferred 
Claim.—Complainant railroad company, being required 
by the court to give security for the payment of cer- 
tain outstanding bonds, gave an undertaking, signed 
by the president of a bank, in which complainant was 
& depositor, as security. At the same time it gave him 
a check on the bank for the amount of the bonds, tak- 
ing from him a certificate, signed by him for the bank, 
that it had deposited such sum in his name as trustee 
to secure him as surety. The bank then charged com- 
Plainant with the check, and credited the amount to 





the president as trustee. Held, that the bank did not 
become a trustee, but remained a debtor, simply trans- 
ferring its indebtedness to the trustee, and on its in- 
solvency complainant was only entitled to the same 
dividend as other creditors on the amount remaining 
to the credit of the trustee.—HaWKINS V. CLEVELAND, 
C., C. & St. L. Ry. Co., U. 8. C. CO. of App., Seventh 
Circuit, 89 Fed. Rep. 267. 

12. BENEVOLENT SOCIETY— Rights of Beneficiaries as 
Creditors.—A beneficial association had no capital 
stock and no funds for the payment of losses, except 
such as it secured by assessment of its members. Its 
funds were divided intoa “policy fund” and a “reserve 
fund,” but the latter was not set apart for .ny special 
purpose, and the directors were authorized to transfer 
it to the former fund when they deemec it expedient. 
Held, that the member had no vested right in the re- 
serve fund, and hence, where a member died after the 
assignment of the association for the benefit of credit- 
ors, his beneficiary was not entitled to be paid by the 
assignee out of thut fund as a creditor.—IN RE WISCON- 
SIN ODD FELLOWS’ MoT. LiFe Ins. Co., Wis., 76 N. W. 
Rep. 776. 

13. BILLS AND NOTES—Bona Fide Holder—Presump- 
tions.—The holder of a note is presumed to be a bona 
fide bolder.—TOLMAN V. JANSON, lowa, 76 N. W. Rep. 732. 


14. BILLS AND NoTEs—Bona Fide Purchaser—Pre- 
sumption.—A purchaser, before muturity, of negotia 
ble instruments, though having ‘‘notice of facts suffi- 
cient to put a man of ordinary prudence on inquiry,” 
is entitled to the protection of an innocent holder, if 
he had no direct knowledge or trustworthy informa- 
tion of the defense which the maker may have against 
the original payee.—MULBERGER V. MOKGAN, Tex., 47 
8S. W. Rep. 379. 

15. BILLS AND NOTES—Conditions.—That the under- 
standing at the time a loan was made was that the note 
therefor should be signed by all the stockholders of a 
corporation, and that the two who did sign should ob- 
tain their signatures, dues not relieve such two from 
liability on the note, they baving delivered it without 
procuring the names of otters, and it having been ac- 
cepted .— MCGREGOR V. SKINNER, Tex, 478. W. Kep. 398, 


16. BOUNDARIES—Change of Bed of Stream.—The law 
of accretion does not apply where a boundary stream 
shifts from one channel to another, but the line re- 
mains where it was at the time of the conveyance.— 
VAUGHN V. FOsTER, Ky., 478. W. Rep. 333. 

17. BUILDING AND LOAN A8sOCIATIONS—Stockholders— 
Withdrawal.—A stockholder who exercises the right to 
withdraw can only do so in accordance with the terms 
ofthe by-laws.—SYNNOTT Vv. IRON BELT BOILDING & 
Loan Assn., U. S.C. C., W. D. (Va.), 69 Fed. Rep. 292. 

18. CARRIERS—Freight—Liability for Delay.—A car- 
rier is not liable for injury to stock by reason of delay 
in transportation of feed, unless the carrier, at the 
time of making the contract of shipment, bas notice 
thatthe shipper has immediate need of the feed for 
his stock.—BELCHER V. Missouagl, K. & T. Ry. Co. oF 
TEXAS, Tex., 478. W. Rep. 384. 

19. CHATTEL MORTGAGES—Execution—Witnesses.—A 
mortgage of personal property is valid as between the 
parties thereto, and as to subsequent purchasers, who 
have actual notice or knowledge of said mortgage, not- 
withstanding said mortgage is attested by only one 
subscribing witness.—STRAHORN-HUTTON-EVANS COM- 
MISSION CO. V. FLORER, Okla., 54 Pac. Rep. 710. 

20. CHATTEL MORTGAGES—Sufliciency of Description. 
—A mortgage covering aspecified number of sheep out 
of a larger number owned by the mortgagor, there be- 
ing no way of identifying those mortgaged, is never- 
theless valid as against a subsequent mortgagee hav- 
ing knowledge of the facts.—NORTH WESTERN NaT. Bank 
v. FREEMAN, U.S. 8.C.,198 E. Rep. 36. 

21. ContTRacT—Cancellation—False Representations. 
—Where a contract for digging acanalis made upon 
representations by the canal trustees as to the char- 
acter ofthe materials to be excavated, the facts tha 
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the materials were other than as represented, and 
much more expensive to excavate, and that the 
trustees might have ascertained that fact, are suffi- 
cient to warrant a cancellation of the contract at the 
suit of the contractors.—RICKER V. SANITARY DIST. OF 
CuHicaGo, U. 8.C.C., N. D. (Ill.), 89 Fed. Rep. 251. 

22. ConTRACT—Mutuality.—In order to the enforce- 
ment of executory contracts, they must be mutually 
binding upon both parties tothem. Hence an engage- 
ment by one person to perform services for another in 
consideration of certain payments to be made, and 
with certain funds and other assistance to be fur- 
nished, by the other, but without a corresponding 
agreement with such otherto accept the services and 
furnish the funds and assistance, is not enforceable by 
the promisor, by wuy of action for damages for non- 
employment, until its execution has been mutually en- 
tered upon and partially performed.—WOOLSEY V. 
Ryan, Kan., 54 Pac. Rep. 664. 

23. CONTRACT — Substitution of Parol for Written 
Agreement.—In order to supersede a written contract 
by a subsequent parol agreement between the parties, 
there must have been the same agreement of minds to 
the abandonment of the old contract as was required 
to make it; both parties must bave understood the 
matter alike, and assented to the terms of the new 
agreement —THE SapPPHo, U. 8S. D. C., D. (S. Car.), 89 
Fed. Rep. 366. 


24. CORPOKATION—Insolvent Corporation — Liability 
of Stockholder.—A stockholder in an insolvent corpo- 
ration, aguinst which a judgment has been rendered, 
may voluntarily discharge bis statutory liability to its 
creditors by making payment to one of them without 
awaiting the issue aud return of an execution nulla 
bona, and the muking of an order to enforce his liabil- 
ity; and, if such voluntary payment is made in good 
faith, it will operate as a bur to proceedings by other 
creditors to compel payment a second time.—SEDG- 
WICK CITY BANK V. SEDGWICK MILLING & ELEVATOR 
Co., Kun., 54 Pac. Rep. 681. 

25. CORPORATIONS—Promoters’ Acts — Ratification.— 
Where one acting for a promoter of a corporation pur- 
chased machinery for the corporation before it was 
organized, and it received and used same thereafter, 
it is liable for the price, since the receipt and use 
thereof amounted toa ratification.—LANCASTER GIN & 
COMPRESS CO. V. MURRAY GINNING SYSTEM CO., Tex., 
478. W. Rep. 387. 

26. CORPORATIONS — Street Railroads — Mortgage— 
Preferential Claims.—One furnishing money to an elec- 
tric street railroad company to pay maturing in- 
terest on its bonds is not entitled to its repayment as a 
preferential claim as against the mortgagee, though 
the amount was a part of an advance originally mude 
forthe purpose of making necessary additions to the 
company’s plant,to be repaid from current earnings, 
and was diverted tothe payment of interest for con- 
venience, to enable the company to meet the interest 
promptly, and under an express agreement with the 
company that the current earnings which would other- 
wise be used in paying the interest should be devoted 
to the completion of the improvements, which was 
done, and that such earnings should afterwards be 
used to repay the advance.—ILLINOIS TRUST & SAVINGS 
BanK Vv. OrTUMWA ELECTRIC Ry., U. 8. U. C., 8S. D. 
(Iowa), 89 Fed. Rep. 235. 

27. COUNTIES — Contract with Judge.—In an action 
against a county on a contract made between plaintiff 
and the county judge, an answer denying that the 
county made the contract raises the issue whether the 
judge had power to make the contract.—HOLTZCLAW 
v. HAMILTON CounNTY, Tenn., 47S. W. Rep. 421. 


28. CRIMINAL EVIDENCE — Burglary.—Evidence that 
shortly before the commission of the offense charged, 
of breaking into the wheat bin of a certain person, and 
bringing the wheat to a certain city for sale, defendant 
broke into bins of other persons in the neighborhood, 
and brought the wheat tothe same city for sale, is in- 
admissible.—LONG Vv. STATE, Tex., 47S. W. Rep. 363. 





29. CRIMINAL EVIDENCE — Confession.—Admissions 
made by accused to a newspaper correspondent a few 
hours after be was put in jail, upon the suggestion of 
the correspondent that he hada statement of the other 
side, and that accused had better make a statement, 
are admissible in evidence, not being made under con- 
straint.—PORTWOOD V. COMMONWEALTH, Ky., 478. W. 
Rep. 339. 

30. CRIMINAL LAW — Assault with Intent to Murder.— 
An indictment charging defendant with ‘‘assault with 
a deadly weapon with intent to commit murder, com- 
mitted,” and that he did ‘‘unlawfully, feloniously, ma- 
liciously, purposely, and forcibly assault, beut, cut, 
stab, and wound, with a deadly weupon, with intent to 
kill and murder,” etc., is drawn under Pen. Code, § 22, 
providing a punishment for an assault with intent to 
commit murder, and not under section 23, providing a 
punishment for an assault with a deadly weapon with 
intent to inflict bodily injury.—STaATE v. MCCORMICK, 
Wash., 54 Pac. Rep. 764. 

31. CRIMINAL LAW—False Pretenses — Indictment.— 
An indictment for obtaining money by false representa. 
tions, charging that defendant represented that he was 
the owner of and in the possession of certain land, and, 
by re sun of such ownership and possession, had full 
authority to let the same, and that, at the time defend- 
ant made such representations, he was not the owner 
of and in the possession of such land, and had no au- 
thority to let the same, etc., is insufficient, as it does not 
deny that defendant owned the Jand in question, nor 
that he wasin possession thereof, but avers that he 
was notthe ewner, “and” in possession.—PKOPLE V. 
GRIFFITH, Cal., 54 Pac. Rep. 725. 

32. CRIMINAL Law—iHomicide — Indictment.— Where 
the statute defi.es whut constitutes murder, an indict 
ment which clearly and concisely sets forth the crime 
in the language of the statute is sufficient; and it is not 
necessary to allege in the indictment that the pistol 
was louded, or that the bullet came out of the pistol.— 
SPrUTSMAN V. TERRITORY, Okla., 54 Pac. Rep. 707. 

33. CRIMINAL LAW—Pardon — Authority of Governor. 
— Const. art. 3, § 9, provides that the pardoning power 
Shall be vested in the governor, under such regulations 
as may be prescribed by law. Laws 1897, p. 49, creat- 
ing aboard of pardons, provides, in section 3, that 
such board shall muke to the governor such recom- 
mendations for pardons as it may deem just. Held, 
that the governor’s pardoning power was not thereby 
restricted, since the power granted the legislature to 
regulate and restrict, did not confer the power to 
abridge, the execative functions.—STATE V. JENKINS, 
Wasb., 54 Pac. Rep. 765. 

34. CRIMINAL Law—Rape—Defense.—In a prosecution 
for ravishing a female who wus under 18 years, the fact 
that she has forgiven the accused, or has subsequently 
entered into the marriage relation with him, will not 
constitute a defense, nor relieve him from the conse- 
quences of the crime.—STaTE V. NEWCOMER, Kan., 54 
Pac. Rep. 685. 

35. CRIMINAL TRIAL—Witness—Instructions—Reason- 
able Doubt—Self-defense.—An instruction that defend- 
ant wusa competent witness, but that the jury were 
the judges of the weight to be given his testimony, and 
that they should take into consideration all the sur- 
rounding facts and circumstances, and give it suck 
weight only as they believed it entitled toin view of 
all the fac.s, is not error.—MCINTOSH V. STATE, Ind., 51 
N. E. Rep. 854. 

36. DaMaGuts — Instructions — Evidence.—The court 
excluded competent evidence as to the measure of 
damages, but instructed the jury that they should re- 
turn a verdict for nominal dumages oaly if they found 
for the plaintiffs. Held that, inasmuch as the verdict 
was for the defendant, the exclusion of competent evi- 
dence, which went only to the measure of damages, 
was not reversible error.—MARTIN V. CHICAGO, ETC. RY. 
Co., Okla., 54 Pac. Rep. 696. 

37. DEED aS MORTGAGE — Evidence.—Agreement of 
grantee that if.he does not sell the property, and 
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grantor pays a certain debt within a year, he will con- 
vey the property back, does not make the deed a mort- 
gage.—R«BERTSON V. MOLINE MILBURN-STODDARD CO., 
Iowa, 76 N. W. Rep. 736. 

88. DowkR — Mortgaged Lands.—A widow is entitled 
to have dower laid off inlands mortgaged for the price, 
andto havethe remaining two-thirds sold to satisfy 
the debt, and, in case the proceeds are not sufficient, 
to have the remainder in fee after the dower sold, and 
to have the dower subjected to the debt only in case a 
balance then remains due; anda sale of the entire 
property, over the objection of the widow, after com- 
mencement of the dower proceedings, is unavailing.— 
OVERTON V. HINTON, N. Car., 31S. E. Rep. 285. 

39. EJECTMENT — Equity Jurisdiction.—Courts of 
equity do not have jurisdiction of suits for ejectment 
to establish one legul title against another, although 
one party claims superiority of his title over the other 
because the execution lien and sale on which itis based 
were prior to the mortgage lien and sale on which the 
other title is based, as the fact that :iens are involved 
does not affect. the jurisdiction.—COLE Vv. METTEE, 
Ark., 47S. W. Rep. 407. 


40. ELECTIONS—Political Conventions—Nominations. 
—Where aconvention of a political party is regularly 
called and organized, its nominees, and not those ofa 
convention made up ofa minority of the delegates, 
who withdrew from the regular convention, are en- 
titled to have their certificates filed by the secretary of 
state, though the delegates violate pledges, and disre- 
gard the advice of the executive committee, in that it 
nominates certain men who do not belong to the party, 
and mukes a bargain by whicb some of its nominees 
are to retire in favor of the nominees of other parties. 
—HU1CHINSON V. Brown, Cal., 54 Pac. Rep. 738. 

41. EQuiry—Remedy at Law—Trusts.—A bill seeking, 
not merely to obtain an account between the parties, 
who had purchased real estate on joint account, the 
title to which had been taken by one of the parties, as 
trustee, as security for advances, but also to obtaina 
decree establishing the rights and interests of the par- 
ties therein, and requiring that the necessary convey- 
ances in accordance with the determination be nade, 
presents a case with which a court of equity alone can 
adequately deal, the remedy at law being not only in- 
adequate, but incomplete.—LIEBERMAN V. SLOMAN, 
Mich., 76N. W. Rep. 757. 

42. EstopPeL—Unsurveyed Lands—Water Rights.— 
The appellant abandoned the possession of an unsur- 
veyed tract of land, and stated to respondent’s grantor 
he no longer had any interest in it; whereupon the lat- 
ter took actual possession of the land, and made im- 
provements, ata cost of $1,000, and continued to use 
the wuter now in dispute upon it without objection, 
without which it was of no value. Respondent paid 
such grantor the amount he had expended, and ex- 
pended $500 more upon improvements, all of which 
was known to appellant, and to which he made no ob- 
jection Held, appellant was estopped from claiming 
the water against respondent.—MORRISON V. WINN, 
Utah, 54 Pac. Rep. 761. 

43. ESTOPPEL IN PaIs—Sale by Executor.—The hairs 
of a deceased testator, who died at his home, in North 
Carolina, owning lands in Kansas, are estopped from 
recovering such lands after a sale and conveyance of 
them by the executor, where it appears that the sale 
was fairly made, for the fair value of the land, and that 
the heirs were fully informed of the acts of the execu- 
tor, and knowingly received and retained the proceeds 
of the sales; and they cannot thereafter attack such 
sales either onthe ground that a copy of the will was 
not recorded in the probate court of the county where 
the land is situated before such sale was made, or that 
the widow failed to elect in Kansas to take under the 
will.—CRANE V. LOWE, Kan., 54 Pac. Rep. 666. 

44. EXECUTORS AND ADMINISTRATORS—Implied Con- 
tracts.—Decedent, at an early age, after her parents 
had died, went to live with claimant, a half-brother, 
and continued to live with him until her death at 28 





years of age. Claimant cultivated and lived upon a 
large farm, and had a large family. Decedent assisted 
in the work of the household, and acted and was 
treated as a member of the family, ar... had no express 
agreement to receive piy for her services, norto pay 
for board or care received by her. Claimant’s final re. 
port as guardian of deced-nt showed no charge for her 
muintenance or care. Held, that there was no implied 
contract entitling claimant to a recovery against de- 
decent’s estate for board and care.— FULLER V. FULLER'S 
EstTaTE, Ind., 51 N. E. Rep. 373. 

45. FRaups, STaTUTe OF -Partnership to Purchase 
Lands.—A verbal partnership agreement, the main ob- 
ject of which was the purchase of growing timber, was 
expressly repudiated by one of the parties before the 
acquisition of any interest in the timber, and befure 
anything had been done by the other party in the way 
of performing the agreement. Held, that under the 
statute of frauds, declaring that every contract for the 
purchase of an interest in lands shall be void unless in 
writing, and also under Rev. St. 1878, § 2302, declaring 
that no trust or power over or concerning lands can be 
created unless by conveyance in writing, the agree- 
ment was void.—SEYMUUR V. CusHWway, Wis., 76N. W. 
Rep. 769. 

46. FRAUDULENT CONVEYANCES—Delivery—Change of 
Possession.—One partner transferred to a creditor of 
the partnership their stock of merchandise without 
the knowledge of his partner, who for a month pre- 
vious had not bad anything to do with the affairs of 
the firm. After the transferring partner had. shown 
the new delivery boy the delivery route, he left the 
store, leaving it in charge of the purchaser’s agent, 
who had been employed there for a month previous. 
Held, that under Civ. Code, § 3440, making transfers of 
per-onal property unaccompanied vy an immediate 
delivery, and not followed by coutinued change of pos- 
sessico, fraudulent as to creditors, the evidence was 
sufficient to snow an actual and continued change of 
possession.—STRATTON V. Burr, Cal., 54 Pac. Rep. 735. 


47, GUARANTY—Evidence.—Testimony of the assignee 
of a note that she would not have accepted it if the as- 
sigoor had not agreed to guaranty its payment, is not 
admissible on the question whether the guaranty 
thereon was put on by the assignor or by some one 
without his authority, the negotiations having been 
conducted for the assignee entirely by her husvand.— 
BENJAMIN V. FLITTON, lowa, 76 N. W. Rep. 737. 

48. HiGHWAYs -Abutting Owvers.—An abutting lot 
Oowver bas ap eut of 88 in the street, the tak- 
ing or destruction of which by a change of grade of the 
street is a taking of pr:perty for public purposes.— 
HAMILTON CounrTy v. Raps, Tenn., 47S. W. Rep. 416. 

49. HOMESTEAD — Evidence of Abandonment.—The 
owner of a homestead left it on account of ill-health, 
and for 13 years before his death traveled and resided 
in anumber of different places, leasing the hotel on 
the homestead pruperty, but reserving a room therein 
forthe use of himself and his wife, to which he fre- 
quently returned, aud in which he kept his own fur- 
niture. He never purchased a home elsewhere, nor 
engaged in any permanent business. The only direct 
evidence of abandonment was a casual statement, 
made at one time, that he was then makifflg his home 
ata different pluce; but a number of statements that 
he considered the hotel as his home were shown, 
Held, thatthe evidence was insufficient to show an 
abandonment.—HOUGHES V. NEWTON, U.S. C.C. of App., 
Seventh Circuit, 89 Fed. Rep. 213. 

50. HUSBAND AND WIFE—Marriage—Antenuptial Set- 
tlement.—The courts look with favor upon antenuptial 
agreements in marriage settlemeuts, and generally 
hold that they are to be liberally interpreted, so as to 
carry out the purposes of those engaging in them.— 
MATNEY V. LINN, Kun., 54 Pac. Rep. 668. 

51. INTOXICATING LIQUORS—Municipal Regulations of 
Sale.—Tne city of Atlanta being given by its charter 
fu!l power and authority to regulate the sale of intoxi- 
cating liquors both at wholesale and retail, an ordi- 














436 CENTRAL LAW JOURNAL. No. 22 








nance prohibiting the sale of liquors “at wholesale or 
retail in connection with drugs or in drug stores” isa 
legitimate exercise of the police power so conferred, 
and the limiting of the prohibition to the particular 
manner or place of sale stated is within the municipal 
discretion.—JACOBS PHARMACY CO. V. CITY OF ATLANTA, 
U. 8. C. U., N. D. (Ga.), 89 Fed. Rep. 244. 


52. JUDGMENTS—Collateral Attack—Married Women. 
—A judgment against a married woman cannot be as- 
sailed collaterally because of being based on an ac- 
count for goods furnished the husband in his business 
as a retail merchant, and not for necessaries furnished 
her.—CaRSON V. TAYLOR, Tex., 478. W. Rep. 395. 


53 JUDGMENTS—Foreign Judgments.—In an actionon 
a judgment rendered in Texas foreclosing a murtgage, 
it appeared that a grantee of the mortgagor, by deed 
subsequent tothe mortgage, was nut before the court 
as a party defendant. Held, that under Code Civ. Proc. 
§ 1963, subd. 16, providing that a court acting as such is 
presumed to act in the lawful exercise of its jurisdic- 
tion, such judgment must be assumed to be valid.— 
CUMMINGS V. O'BRIEN, Cal., 54 Pac. Rep. 742. 


54. JODGMENTS—Proof.—Judgment of a justice, rec- 
ord of which is lost, cannot be proved by the execution 
issued thereon, and testimony of witness that judgment 
was rendered, and that he saw the entry of iton the 
docket.— HENRY V. GaTES, Mich., 76 N. W. Rep. 765. 


55. LANDLORD AND TENANT—Lease—Improvements.— 
Where a lease provided that at its expiration the lessor 
should pay tothe lessee the ‘‘value’’ of a wharf to be 
built by the lessee, but should not pay for any other 
improvements except the ‘‘cost” of the wharf, the ap- 
praisement to be made by appraisers to be chosen by 
the parties, the measure of recovery is the value of the 
wharf at the timethe lease expired, and not its value 
when built.—J. F. Hart LUMBER Co. V. EVERETT LAND 
Co., Wash., 54 Pac. Rep. 767. 

56. Leask—Mortgage Clause.—A provision in a lease 
that certain property shull be security for sums due 
growing out of the agreement, ‘‘as evidenced by book 
account or note,” is not inclusive, but limits the se- 
curity to only such claims as are evidenced by book 
account or note.— FINANCE Co. OF IOWA V. ANDERSON, 
Iowa, 76 N. W. Rep. 748. 

57. LIFE INSURANCE— Fraud is Procuring Application. 
—On an issue whether representutions that a certain 
kind of life insurance policy would be issued on a par- 
ticular application were fraudulently made, it is un- 
necessary to directly prove that the agent making the 
representutions believed them to be untrue, where the 
policy was not procured, and its terms as represented 
were such that an insurance company doing a legiti- 
mate business would in no probubility issue it, since 
in such case fraud might be inferred.—Maxson Vv. 
LLEWELYN, Cal., 54 Pac. Kep. 732. 

58. MALICIOUS PROSECUTION — Pleading.—Where a 
complaint for malicious prosecution alleges that de- 
fendant corporation, by its president, naming him, and 
its officers and agents, at the instigation and procure- 
ment of the company, falsely and maliciously and 
without probable cause procured plaintiff to be in- 
dicted, etc., it @ufficiently charges that the act was 
done by the corporation.—FEIGHNER V. Di«LAaNEY, 
Ind., 5IN. E. Rep. 379. 

59 MANDAMUS TO JUSTICE OF THE PEACE—Judicial 
Acts —In an action before a justice of the peace, aided 
by garnishment, defendant, answering, claimed the 
fund garnished as exempt, and garnishee answered, 
admitting indebtedness to defendant. Judgment was 
rendered against defendant for the amount of his in- 
debtedness to plaintiff,and against garnishee for a 
part of the sum due defendant. Held that, though th? 
ustice erred in refusing to allow to defendant his ex- 
emption and in rendering judgment against garnishee, 
such error could not be corrected by mandamus, as he 
had jurisdiction of the subject-matter and of the par- 
ties, and his acts were judicial.—GreGe v. STaTE, Ind., 
61 N. E. Rep. 359. 








60. MASTER AND SERVANT—Assumption of Risk.—An 
employee who continues in his employment after ex- 
Ppiration of the time at which the muster has promised 
to repair a defect, without the repair being made, as- 
sumes the risk.—TROTTER V. CHATTANOOGA FURNITURE 
Co., Tenn., 478. W. Rep. 425. 

61. MASTER AND SERVANT-— Death by Wrongful Act.— 
A mining company is liable for the death of its servant 
resulting from its failure to use proper cure to prevent 
the accumulation of poisonous or noxious gases.— 
LEXINGTON & CARTER CoUNTY MIN. Co. V. STEPHENS’ 
ADMkR., Ky., 47S. W. Rep. 321. 

62. MASTER AND SERVANT — Injuries — Assumption of 
Risk.—One employed in digging a ditch, though illiter- 
ate, not being shown to have been weak-winded, as- 
sumed the danger of its caving; the loose churacter of 
the soil, consisting largely of cinders, which had been 
filled in, being apparent.—BRowN v. CHaTTANOOGA 
EvxcrTric Ry. Co., Tenn., 47S. W. Rep. 415. 

63. MASTER AND SERVANT — Negligence.—An experi- 
enced brakeman, who could not teil the difference in 
height in the drawbars in two cars with different kind 
of coupling untilthey were close to each other, and 
could not muke the coupling except by link and pin 
and by going between the cars, was injured, while at- 
tempting to couple the cars, by one drawbar passing 
over the other, and the cars squeezing him between the 
sills. The car with the higher drawbar was from an- 
other railroad. Held, that he could not recover of tbe 
railroad company, since the difference in height of the 
drawbars was not a defect for which it was answerable. 
—ELLSBURY V. NEW YORK, ETC. R. Co., Mass., 51 N. E. 
Rep. 415. 

€4. MECHANIC’S LIEN — Interest Affected.—_A me- 
chanic’s lien affects whatever estate or interest in the 
land upon which the building is erected is owned and 
possessed by the person who causes the erection of the 
building at the time when the contract is made for the 
material. Ifthe person contracting has any estate or 
interest inthe land,the lien of the materiual-man ex- 
tends to the whole of that estate. The word “owner” 
is not limited in its meaning to an ‘‘owner in fee,” but 
includes also an owner of a leasehold or other estate.— 
BaDGER LUMBER Co. Vv. MALONE, Kan., 54 Pac. Rep. 692. 

65. MORTGAGES—Assumption of Payment of Notes.— 
In an action on a note secured by mortgage, defendant 
answered that subsequent to their execution an action 
was commenced against him for possession of the 
premises, and by agreement between plaintiff therein 
and himself, in consideration that plaintiff assume the 
Payment of such note, judgment was entered in bis 
favor for the land; that plaintiff herein bad full knowl- 
edge of the assumption ofthe debt; and thut, subse- 
quent to such judgment, the premises were convryed 
to others. Heild,that such answer was insufficient to 
relieve defendant from responsibility, since it was not 
alleged that the payee bad accepted the agreement of 
assumption.—SwaliM V. GRINLEY, Ind., 51 N. E. Rep. 
375. 

66. MORTGAGE FORECLOSURE — Mortgagee as Pur- 
chaser.—A rortgage creditor in possession as a pur- 
chaser in good faith under an erroneous decree of fore- 
closure, afterwards reversed, is chargeable on restitu- 
tion with only the profits actually earned by the prop- 
erty, unless guilty of willful default in management, 
by reason of which the earnings were lessthun they 
would have been under ordinarily careful and prudent 
management.— ROBINSON V. ALAB Ma &G. MFG. CO., 
U.8.C.C., N. D. (Ga.), 89 Fed. Rep. 218. 

67. MORTGAGE OF TRUST PROPERTY — Powers of 
Trustee.—A husband became trustee under a will 
which left property in trust for his wife, and after her 
death in trust to be conveyed to her heirs. After the 
death of the wife, he continued to act as trustee for his 
minor daughter, and, as such, obtained an order of 
court authorizing him to mortgage the trust property 
for money with which to pay taxes and other liens 
thereon. Held that, whether thetrust be held an ex- 
ecuted oran executory one, the facts that the mort- 
gagor was still acting as trustee, and was the natural 
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guardian of his daughter, that he borrowed the money 
by leave of court, and was shown to have used the 
most of it for the legitimate and necessary protection 
ofthe trust property, entitled the mortgagee to enforce 
the mortgage.—INMAN V. CRAWFORD, U.S. C.C., N. D. 
(Ga.), 89 Fed. Rep. 232. 

68. MUNICIPAL CORPORATION—Dedication of Streets. 
—The owner of an addition platted so asto include 
several streets, who is permitted to claim, hold, and 
improve the alleged streets as lots, under aclaim of 
absolute ownership, for more than 10 years, during 
most of which time they were taxed, and the taxes 
paid by her, is entitled to have the title to such streets 
quieted in her as against the municipality.—UPptTa- 
GRAFFT V. SMITH, lowa, 76 N. W. Rep. 733. 


69. MUNICIPAL COKPORATIONS — Defective Sidewalk— 
Contributory Negligence.—In an action against a city 
for injuries received from a fall on a sidewalk, due to 
the unevenness of the walk, it appeared that plaintiff 
had passed over the walk frequently, and had once be- 
fore stumbled and fallen at the same place; that there 
was nothing to divert her attention at the time; and 
that in passing she could readily have detected the de- 
fect causing the accident. Heid, that she was guilty 
of such negligence as barred her recovery.—BARCK V. 
CITY OF SHENANDOAH, lowa, 76 N. W. Rep. 747. 


70. MUNICIPAL CORPORATION—Negligence of Fire De- 
partment.—A City is not liable for loss by fire through 
the negligence or inefiiciency of its fire department, 
though a tax is specially levied to support such fire de- 
partment; the duty to extinguish fires being a public, 
und not acorporate, One.—IRVINK V> MAYOR, ETC. OF 
CHATTANOOGA, Tenn., 478. W. Rep. 419. 

71. MUNICIPAL CORPORATIONS — Resolutions — Veto 
Power.—Pub. Acts 1895, ch. 9, § 3, requiring the mayor 
tu lodge in the office of the clerk his veto of a resolu- 
tion within three days after its adoption, is satisfied 
where the mayor placed the message inthe clerk’s 
hands, at his home, at7 o’clock in the evening of the 
second day after a resolution was passed.—BAAaR V. 
KirRBY, Mich., 76 N. W. Rep. 754. 

72, PARTNERSHIP—Joint Adventures.—Where A B and 
C Dagree to sell shares of stock owned by them in- 
dividually, and ueposit the proceeds thereof in a bank 
in the name of both, jointly, a partnership is not 
thereby created between them.—PHARCE V. STRICKLER, 
N. Mex., 54 Pac. Rep. 748. 

73. PLEDGE — Trustee’s Powers.—W here a trustee of 
bank stock, in violation of his trust, pledges same for 
any one’s benefit to one constructively notified of the 
trust, any inquiry short of an actual inspection of the 
trust deed will not entitle the pledgee to hold the same. 
—First NaT. BANK OF PATTERSON, N. J., V. NATIONAL 
BROADWAY BANK, N. Y., 51 N. E. Rep. 398. 

74. PRINCIPAL AND AGENT — Checks—Authority to In- 
dorse.- A collecting agent has no implied authority to 
indorse checks in the name of his principal because be 
has power to collect accounts and receive money and 
checks payable to his principal.—WILLIAM DEERING & 
Co. v. KELSO, Minn., 76 N. W. Kep. 792. 

75. PRINCIPAL AND SURETY—DisCharge—Extension of 
Time.—An extension of time given the maker of a note 
releases the surety only where it is fora consideration, 
for a time certain, and without his consent.—OLSON Vv. 
CHISM, Ind., 51 N. E. Rep. 373. 

76. PRocEss — Service by Mail.—Under Hill’s Ann. 
Laws, §§ 528, 5.9, providing that service by mail may be 
made when the persons for and on whom it is made re- 
side in different places, between which there is com- 
munication by wail, and that the service shall be 
deemed to be made on the first day after the deposit in 
the post-office that the mail leaves the place of deposit 
for the place of the address, such a service is deficient 
where the copy was mailed at the place of residence of 
the person on whom it was to be made.—FIsK vV. HUNT, 
Oreg., 54 Pac. Rep. 660. 

77. RAILROAD COMPANY—Lease—Liability of Lessee.— 
In the case of alease made by one railroad company 








to another under) thestatute ‘authorizing leases be- 
tween railroad companies, the; lessor company is not 
liable to third persons for{injuries resulting from the 
negligent operation of%the leased line by the lessee 
company, where the leasejis general inj its terms, and 
confers upon the lessee company ‘‘the exclusive right 
to run and operate its trains of cars over and upon the 
track of the lessor company,” without reserving to the 
latter any right of control.over the operation of the 
road by the former.—CARUTHERS}V.) KANSAS), OITY, FT. 
8S. & M. R..Co.,'Kan., 4 Pac. Rep. 673. 

78. RAILROAD COMPANY— Street Railroads — Negli- 
gence.—The expression ‘‘any railroad,” in Rev. 8t. 
1895, art. 3017, giving a right of action whenthe death 
of a person is caused by negligence of the receiver or 
other person in charge of “‘any railroad,” his servants 
or agents, the same as if the road were being operated 
by the railroad company, includes street railroads.— 
BAMMEL V. KIRBY, Tex., 478. W. Rep. 392. 

79. RECKIVERS — Insolvency.—The appointment of a 
receiver, authorized by Code, § 265, subd. 4, “‘when a 
corporation is insolvent or,in imminent danger of in- 
solvency,” is improperly made; the assets of the cor- 
poration being three times its stated indebtedness, 
though it is also indebted, to its officers in anfamount 
not shown; it being shown that,jinstead of its property 
being seriously depreciated, large addftions have re- 
cently been made to it; and it not appearing.that it is 
in any way endeavoring to dispose of its property with 
intent to hinder, delay, or defraud its creditors.—MIL- 
LER V. SOUTHERN LAND & LUMBER Co., 8. Car., 318. E. 
Rep. 281. 

80. RECEIVER—Insolvent Corporations —_Liability of 
Stockholder.—The fact that a receiver is appointed in 
a suit inequity by a State;court does not preclude a 
federal court from entertaining an action atlaw by 
such receiver against a stockbolder, where the amount 
of defendant’s liability is fixed, and no accounting is 
necessary.—HALE V. HAaRDON, U. 8. C. C., D. (Mass.), 89 
Fed. Rep. 283. 

81. RECKIVERS — Suit to Collect Assets.—Where a re- 
ceiver is appointed by a circuit court in a suit against 
an insolvent corporation, and the same person is ap- 
pointed ancillary receiver in another circuit, and there 
brings suit for the collection of assets of the corpora- 
tion, he is presumed to sue as ancillary receiver, and 
the court has jurisdiction.—SULLIVAN V. SHEEHAN, U. 
8.0. C., D. (Minn.), 89 Fed. Rep. 247. 

82. REMOVAL OF CauUsES—Procedure.—W here a cause 
is properly removable, a removal is effected at once on 
the filing of a sufficient petition and bond, regardless of 
any action of the State courts, though the applicant 
follows and unsuccessfully defends an order of removal 
in such court on appeal.—MECKE V. VALLEY TOWN 
MINERAL Co., U. 8. OC. C., W. D. (N. Car.), 89 Fed. Rep. 

209. 
83. Res JUDICATA.—An action was brought by R to re- 
cover a balance upon an unsettled account withB. B 
confessed judgment for the amount asked by Rin a 
sworn statement, which contained the debits and 
credits of an account between them, and which ex- 
tended over along periodof time. Long after jadg- 
ment had been rendered, B brought an action upon an 
item which, if correct, constituted a part of the unset- 
tled accoant upon which judgment had been pre- 
viously confessed in favor of R. Held, thatthe doc- 
trine of res adjudicata applies, and that the judgment 
in favor of Ris acomplete barto a recovery of the 
cluim of B.—MANLEY V. TUFTS, Kan., 54 Pac. Rep. 683. 

84. SaLE — Title to Property.—A verbal contract for 
the sale of unmatured standing corn,’and rye in the 
stack, which provides that the vendor shall, before he 
receives pay therefor, husk, weigh, and deliver the 

corn at the market price,and thresh weigh, measure, 
and deliver the rye at some future time at 45 cents per 
bushel, does not vest the title to such property in the 
vendee.—LARKIN V. JOHNSON, Kan., 54 Pac. Rep. 690. 

85. SPECIFIC PERFORMANCE—Contract Requiring Ex- 
ercise of Special Skill—A contract requiring the per 
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formance of varied and continuous acts, or the exer- 
cise of special skill, taste and judgment, but involving 
no public interest, will not, as a rule, be specifically 
enforced in equity.—STANDARD FASHION CO. V. SIEGEL- 
COOPER Co., N. Y., 51 N. E. Rep. 408. 

86. TAXATION — Exemptions — Property of Cities.— 
Laws 1896, ch. 908, §§ 3, 4, making all property in the 
State taxable unless exempt from taxation by law, and 
exempting all property of a municipal corporation 
from taxation except the portion of such property not 
within the corporation, make a waterworks system 
owned by acity, and located outside its boundaries, 
subject to taxation.—PEOPLE V. HEss, N. Y.,51N. E. 
Rep. 410. 

87. TAXATION—Road Tax.—Under Act -May 13, 1890, 
providing for the building of turnpike roads in Kenton 
county, and for the levy of a tax on the lands outside 
certain cities and towns to pay therefor and to keep 
the same in repair, lands which at the time of the 
passage of the act were not in any town, but have 
since been included in one of the towns named, are not 
subject to the tax for repairs.—DONNELLY V. CARPEN- 
TER, Ky., 478. W. Rep. 3386. 


88. TELEGRAPH COMPANIES—Damages.—Plaintiff al- 
leged that, by reason of defendants’ failure to deliver 
a telegram containing an offer for a car load of mules, 
he was forced to keep them for several months at great 
expense, and was forced to sell them at the end of that 
time for a certain sum, which was less than the offer. 
Held, that the complaint stated a cause of action.— 
WALLINGFORD V. WESTERN UNION TEL. Co., 8. Car., 31 
8. E. Rep. 275. 

89. TELEGRAPH COMPANIES—Negligence in Transmit- 
ting Telegram.—An operator of a telegraph company is 
the agent of the company im receiving over atelephone 
a message to be transmitted by the company, in the 
absence of any showing that the company forbade 
such practice, or that, if it was forbidden, the sender 
had notice of such regulation.—CARLAND V. WESTERN 
UNION TEL. CO., Mich., 76 N. W. Rep. 762. 


90. TELEGRAPH COMPANIES—Non-delivery of Message. 
—Where, in an action for damages for failure to deliver 
a telegram in time for the addressee to attend his 
child’s funeral, a defense was that he could not have 
obtained money and paid his passage to the place of 
burial, even if the telegram had been promptly deliv- 
ered, it was competent for him to show that a certain 
person owed him.—WESTERN UNION TEL. Co. Vv. WAL- 
LER, Tex., 478. W. Rep. 396. 


91. TRANSFER TaxX—Exemptions—Legacy.—Laws 1896, 
ch. 908, § 3, making a general revision of all the tax 
laws, including the transfer tax, provides that all real 
property within the State, and all personal property 
situated or owned within it, are taxable unless exempt 
from taxation by law; and section 4 specifies property 
of a municipal corporation of the State held for a pub- 
lic use as exempt; and hence a legacy bequeathed toa 
city for the construction of a public library building is 
exempt from the transfer tax.—IN RE THRALL’S ESTATE, 
N. Y., 51 N. E. Rep. 411. 

92. TRIAL—Collision—Verdict.—Under How. Ann. St. 
§ 8161, providing that all cases of collision, on trial or 
appeal, shall be determined according to the appro- 
priate principles of courts of admiralty and maritime 
jurisdiction, a verdict of a jury in such a case is not 
conclusive in the circuit court, but merely advisory.— 
McCaRTHY V. GROVE, Mich., 76 N. W. Rep. 756. 

93. VENDOR AND PURCHASER—Exchange of Property. 
—Where a vendor was induced to execute and deliver 
a deed in exchange for the vendee’s property, relying 
on false representations made by the vendee’s agent 
as to its value,the umount for which it was rented, 
and the incumbrances thereon, he is entitled to are 
conveyance, notwithstanding the expenditure of 
money on the property by the vendee.—WEEKS V. 
CURRIER, Mass., 51 N. E. Rep. 416. 

94. VENDOR AND PURCHASER—Executory Contract.— 
Where a deed reciting that notes were given in part 





payment forthe land does not’expressly reserve a lien 
thereon, but the notes recite {that (they were so given, 
and expressly retain a lien to secure payment, the 
deed and notes will be construed as one instrument 
evidencing an executory contract to sell, and prevent- 
ing the title from passing by the deed.—NEW ENGLAND 
Loani& TRUST CO. V. WILLIS, Tex., 47S. W. Rep. 389. 


95. VENDOR AND PURCHASER—Proof of Title.—A vendor 
does not show good title, so as to put in default the 
vendee, wh® was not to pay till furnished a good and 
perfect title by warranty deed, where he merely con. 
nects himself with the original grantee by deed exe- 
cuted by persons claiming to be; the heirs of such 
grantee, but furnishes no evidence‘that they were such 
heirs.—FOSTER V. EOFF, Tex., 47S. W. Rep. 399. 


96. WATERS— Irrigation}; Companies —;Regulation of 
Rates.—While individuals and corporations appropri- 
ating water under the constitution and laws of the 
State, and furnishing the {same to ‘consumers, do so 
subject to the right of the State authorities to regulate 


the rates to be charged, they are within the protection’ 


of the guaranty of the fourteenth amendment to the 
federal constitution that they shall not be deprived of 
their property without just compensation, and it is the 
duty of courts to annul rates so established when found 
to be unreasonable and unjust.—SaAN DIEGO LAND & 
TOWN Co. v. JASPER, U.S.C. C., 8S. D. (Cal.), 89 Fed. 
Rep. 274. 


97. WATER RIGHTS —Irrigation Companies—Rights of 
Consumers.—A corporation which!;appropriates water 
under the laws of the State, and furnishes the same to 
consumers for domestic and irrigation purposes, can- 
not, by a private contract with a consumer owning 
land within its distributing system, limit the time dur- 
ing which it is required to furnish him water so that, 
at the expiration of such time,'it may withdraw the 
water from his land which has been improved by its 
use, and sell itto a new consumer, though by reason 
of more favorable location, a larger area may thereby 
be brought into cultivation.—MANDELL V. SAN DIEGO 
LAND & TOWN CO. OF MAINE, U.S.C. C., 8. D. (Cal.), 89 
Fed. Rep. 295. 

98. WILLS—Construction — Estate Created.—Under a 
will giving the widow control of testator’s property, 
and authorizing her to dispose of it, and providing, ‘‘I 
further desire that at the decease of my wife” it shall 
become the property of testator’s daughter, the widow 
takes only a life estate, with remainder to the daughter, 
with power in the widow to sell and convey the fee.— 
YOunG v. MUTUAL LIFE INS. Co., Tenn., 478. W. Rep. 
428. 

99. WILLS—Devise to Daughter and Children.—A de- 
vise to testator’s daughter “and her children in their 
exclusive right” creates a life estate in the daughter, 
remainder to the children in fee.—ADAMS V. ADAMS, 
Ky., 478. W. Rep. 335. 

100. WILLS—Election by Widow—Estoppel.—A widow 
who has elected to take under the husband's will is 
estopped to claim an interest in lands in Texas devised 
to others, though they are, under the laws of that 
State, the common property of husband and wife.— 
COOKE V. FIDELITY TRUST & SAFETY VAULT CoO., Ky., 47 
S. W. Rep. 325. 

101. WITNESSES — Contempt — Imprisonment.—Code 
Civ. Proc. § 1219, authorizing an imprisonment for con- 
tempt for refusing to do an act which is yet in the 
power of the person to perform, until the act is per- 
formed, does not justify such an imprisonment of a 
witness who refuses to testify in the trial of a case, 
which is discontinued immediately after such refusal. 
EX PARTE OVEREND, Cal., 54 Pac. Rep. 740. 

102. WITNESSES—Use of Memorandum.—Where a wit- 
ness has not testified that a memorandum made by him 
is accurate or full, nor that he cannot by refreshing his 
memory from it state the facts, it is error to permit 
such memorandum to be read to the jury.—STEWART V. 
MorRI!s, U. 8. C. C. of App., Seventh Circuit, 89 Fed. 
Rep. 290. 
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